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The following releases relate to self-regulatory 
rule proposals and/or adoptions 


34-15946 34-15947 


33-6084 Adoption of a rule providing a safe 
harbor from applicable liability pro- 
visions of the federal securities laws 
for statements made in filings with 
the Commission or in annual reports 
to shareholders that contain or re- 
late to projections. Effective date: 
July 30, 1979 


Proposed guidelines for disclosure 
in registration statements and re- 
ports filed by electric and gas utility 
companies under the federal securi- 
ties laws and the rescission of a re- 
lated existing guideline. (File S7- 
696 Comment Period expires Sep- 
tember 24, 1979) 


Withdrawal of a proposed amend- 
ment to Form S-5 with respect to 
the quarterly disclosure of certain 
historical information required of 
“Money Market” funds and certain 
other mutual funds 


IC-10748 Proposed rescission of Rule 45a-1 
under the Investment Company Act 
with respect to the confidential 
treatment of names and addresses 
of dealers of registered investment 
company securities. (File S7- 
789—Comment period expires Au- 
gust 20, 1979) 
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SECURITIES ACT OF 1933 





SECURITIES ACT OF 1933 
Rel. No. 6084/June 25, 1979 


SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 15944/June 25, 1979 


PUBLIC UTILITY HOLDING CO. ACT OF 1935 
Rel. No. 21115/June 25, 1979 


TRUST INDENTURE ACT OF 1939 
Rel. No. 532/June 25, 1979 


SAFE HARBOR RULE FOR PROJECTIONS 
AGENCY: Securities and Exchange Commission. 
ACTION: Final rules. 


SUMMARY: The Commission is adopting a rule 
providing a safe harbor from applicable liability 
provisions of the federal securities laws for state- 
ments made in filings with the Commission or in 
annual reports to shareholders that contain or re- 
late to projections. In general, statements con- 
taining or relating to (i) projections of certain finan- 
cial items, (ii) management plans and objectives, 
(iii) future economic performance included in man- 
agement’s discussion and analysis of the sum- 
mary of earnings and (iv) disclosed assumptions 
underlying or relating to these statements would 
be deemed not to be false or misleading under the 
federal securities laws unless they were prepared 
without a reasonable basis or disclosed other than 
in good faith. The rule is being adopted in order to 
further the Commission’s goal of encouraging the 
disclosure of projections and forward looking in- 
formation both in Commission filings and in gen- 
eral. 


EFFECTIVE DATE: July 30, 1979. 


FOR FURTHER INFORMATION CONTACT: John 
J. Heneghan, Office of the Chief Counsel, Division 
of Corporation Finance, Securities and Exchange 
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Commission, 500 North Capito! Street, Washing- 
ton, D.C. 20549 (202) 755-1240. 


SUPPLEMENTARY INFORMATION: The Securi- 
ties Exchange Commission today adopted a rule 
designed to provide a safe harbor from the appli- 
cable liability provisions of the federal securities 
laws for statements relating to or containing (1) 
projections of revenues, income (loss), earnings 
(loss) per share or other financial items, such as 
capital expenditures, dividends, or capital struc- 
ture, (2) management plans and objectives for fu- 
ture company operations, and (3) future economic 
performance included in management's discussion 
and analysis of the summary of earnings or quar- 
terly income statements.' The rule is based on the 
alternatives that were proposed in Securities Act 
Release No. 5993 (November 7, 1978) (43 FR 
53251).2 The rule is adopted in furtherance of the 





1 Guides 22 and 1 under the Securities Act of 1933 
(the ‘“Act”) (15 U.S.C. 77a et seq. as amended by 
Pub. L. No. 94-29, June 4, 1975) and the Securi- 
ties Exchange Act of 1934 (the “Exchange Act’) 
(15 U.S.C. 78a et seq. as amended by Pub. L. No. 
94-29, June 4, 1975), state that the analysis of the 
summary of earnings required by certain registra- 
tion statements and reports such as those filed on 
Forms S-1, S-7, 10, and 10-K should include a 
discussion of material facts, whether favorable or 
unfavorable, required to be disclosed or disclosed 
in the prospectus which, in the opinion of man- 
agement, may make historical operations or earn- 
ings as reported in the summary of earnings not 
indicative of current or future operations or earn- 
ings. In addition, Instruction 5 to Part | of Form 
10-Q (17 CFR 249.308a) calls for an analysis of 
the quarterly income statements included in that 
form. Instruction 6 to Form 10-Q states that man- 
agement also may furnish any additional informa- 
tion related to the periods being reported on which, 
in its opinion, is significant to investors. 


2On the same day that the ‘safe harbor” rules 
were proposed, the Commission also published 
revised Guides 62 and 5, “Disclosure of Projec- 
tions of Future Economic Performance,” under the 
Act and the Exchange Act. Securities Act Release 
No. 5992 (November 7, 1978) (43 FR 53246). The 
Guides set forth the views of the Division of Corpo- 
ration Finance regarding important factors to be 
considered in disclosing projections of future com- 
pany economic performance in reports and other 
Commission filings. 





Commission's goal of encouraging the disclosure 
of projections and other items of forward-looking 
information.? In a related action, the Commission 
is withdrawing the reference in note (a) to Rule 
14a-9 (17 CFR 240.14a-9) to prediction of divi- 
dends as a possible example of a false or mis- 
leading statement. This release contains a brief 
discussion of the background of the proposed 
rules, the views of the commentators, and the pro- 
visions of the rule as adopted. 


BACKGROUND AND PURPOSE 


In Securities Act Release No. 5699, the Commis- 
sion published for comment proposed Guides for 
projection disclosure and stated its belief that rea- 
sonably based and adequately presented projec- 
tions should not subject issuers to liability under 
the federal securities laws soley because the pro- 
jected results did not materialize.* In this regard, 
the Commission noted that even the most carefully 
prepared and thoroughly documented projections 
may prove inaccurate. Several of the commen- 
tators responding to the release urged the adop- 
tion of a safe harbor rule for projections made by 
issuers and reviewed by third parties, stating that 
the absence of a safe harbor rule might discour- 
age the dissemination of projections. 


While the proposed Guides were pending, the 
Commission’s Advisory Committee on Corporate 
Disclosure also considered the subject of disclo- 
sure of forward looking information. In its final re- 
port, the Advisory Committee concurred with the 
Commission’s views, recommending, however, the 
adoption of a safe harbor rule in order to encour- 
age voluntary projection disclosure. Accordingly, 
at the time revised staff guides were published in 
final form, the Commission proposed its own safe 
harbor rule for comment in Release 33-5993 while 
at the same time requesting comments on the 
Rule recommended by the Advisory Committee in 
its final report. Both rules as proposed would pro- 
vide protection to statements, whether or not in- 
cluded in filings with the Commission. 


The Commission's proposed rule provided that for 
purposes of applicable liability provisions of the 
federal securities laws5 a statement containing a 
projection of revenues, income (loss), and earn- 
ings (loss) per share would be deemed not to be 
an untrue statement of a material fact, a statement 
false or misleading with respect to any material 
fact, an omission to state a material fact necessary 
to make a statement not misleading, or the em- 
ployment of a manipulative, deceptive, or fraudu- 
lent device, contrivance, scheme, transaction, act, 
practice, course of business, or an artifice to de- 
fraud as those terms are used in the applicable 
statutory provisions or any rules thereunder if the 
statement (1) was prepared with a reasonable 
basis and (2) was disclosed in good faith. As pro- 
posed, the rule applied to projections made by is- 
suers (other than registered investment com- 
panies): (1) with a class of securities registered 
pursuant to Section 12 of the Exchange Act, (2) 
the securities of which are exempt from that Act 
under Section 12(g)(2)(G) thereof or (3) which are 
subject to the reporting requirements of Section 
15(d) of the Exchange Act. An additional eligibility 
standard of the proposed rule required the issuer 
to have filed all the material required to be filed 
under sections 13, 14, or 15(d) of the Exchange 
Act at the time the statement is made. The pro- 
posed rule also would have extended to state- 
ments made on behalf of the issuer at the issuer’s 
request such as statements made by the third 
party reviewers. 


The Advisory Committee’s rule provided protection 
for a wider variety of forward looking information 
than was covered by the Commission’s proposed 
rule. The Advisory Committee’s rule would have 
applied to statements of management concerning 
future company economic performance or of man- 
agement plans and objectives for future company 
operations. The Advisory Committee rule also was 
not conditioned on status as a reporting company 
or currency of filings. Most significantly, the Advis- 
ory Committee rule had a different burden of proof. 
The rule would have deemed a statement not to be 





3See Securities Act Release No. 5992, November 
7, 1978, 43 FR 53246. 


4Securities Act Release No. 5699, 41 FR 19986, 
April 23, 1976. The proposed guides were revised 
and adopted in Securities Act Release No: 5992, 
supra. 


5See secs. 11, 12 and 17 (15 U.S.C. 77k, 1, and g) 
of the Securities Act of 1933; secs. 10, 18, and 20 
(15 U.S.C. 78), r, and t) of the Securities Exchange 
Act of 1934; sec. 16 (15 U.S.C. 79p) of the Public 
Utility Holding Company Act of 1935; and sec. 323 
(15 U.S.C. 77ssw) of the Trust Indenture Act of 
1939. 
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false or misleading under the federal securities 
laws unless the statement was prepared without a 
reasonable basis or was disclosed other than in 
good faith. Thus the burden of proof would have 
been on the plaintiff to show lack of a reasonable 
basis and absence of good faith. 


In proposing alternative formulations, the Com- 
mission requested comment as to which format 
would further the goal of encouraging projection 
disclosure in a manner consistent with investor 
protection. Over ninety detailed letters of comment 
were received and considered by the Commis- 
sion.® The following portions of the release discuss 
the major differences between the alternative pro- 
posals, the views of the commentators, the Com- 
mission’s responses, and the rule adopted today. 


General 


In general, the commentators supported the 
Commission's effort to implement the Advisory 
Committee’s recommendation to encourage the 
disclosure of projections and forward-looking in- 
formation. However, some commentators ex- 
pressed concern that, despite the voluntary nature 
of the program, companies choosing not to make 
projections might face pressure to do so, as other 
companies begin to disclose forward looking in- 
formation. In addition these commentators were 
concerned that undue reliance may be placed on 
projections by investors. Notwithstanding these 
concerns, there was widespread support for the 
adoption of a safe harbor rule. By and large, the 
commentators shared the Advisory Committee’s 
view that a safe harbor provision is needed if the 
Commission’s goal of encouraging the disclosure 
of projections is to be realized. Most commen- 
tators favored the adoption of a rule that would in- 
corporate aspects of each alternative rule pro- 
posed, and the rule adopted today incorporates 
aspects of both alternative formulations. Specific 
portions of the final rule are discussed immediately 
below. 


Burden of Proof 


The Commission's proposed rule placed the bur- 
den of proof on the defendant to prove that a proj- 
ection was prepared with a reasonable basis and 





&See comments collected in file No. S7-760. 
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was disclosed in good faith. The proposed rule re- 
flected the Commission’s concern as to the dif- 
ficulties faced by plaintiffs since the facts are in 
the exclusive possession of the defendants. 


The Advisory Committee rule would place the bur- 
den of proof on the plaintiff, along the lines of the 
Commission’s existing safe harbor rules for re- 
placement cost information and oil and gas re- 
serve disclosures under Regulation S-X.’ 


This aspect of the proposed rules drew the most 
comment. Virtually all of the commentators ex- 
pressed support for the Advisory Committee's for- 
mulation that would place the burden of proof on 
the plaintiff to establish the absence of a reason- 
able basis and good faith. Most commentators 
were of the view that the Commission’s proposed 
rule would deter companies from making projec- 
tions, thereby negating the Commission’s objec- 
tive. These commentators also believed that the 
Commission’s proposed rule would in all likelihood 
increase the institution of frivolous, nuisance liti- 
gation based solely on the failure of the results to 
match projections, with a resulting cost and time 
burden to be borne by registrants. 


Many commentators also took issue with the 
premises of the Commission’s proposed rule, i.e., 
the concern that the burden of proof for plaintiffs 
might be insurmountable. These commentators 
asserted that the burden on a prospective plaintiff 
is not onerous in light of the current liberal discov- 
ery procedures available in federal courts as well 
as the Commission’s broad investigatory powers. 
They also pointed out that cases involving projec- 
tion disclosure have shown that discovery proce- 
dures and availability of public information have 
afforded plaintiffs an adequate basis to prove their 
cases against defendants.® In the view of some 
commentators, the proposed rule was in fact nar- 
rower than existing law and would afford less pro- 
tection than no rule at all. 





717 CFR 210.3-17(g) and 210.3-18(k0(6)(v) re- 
spectively. 


8See, e.g,, Marx v. Computer Sciences Corp., 
507 F.2d 485 9th Cir. 1974); Beecher v. Able, 374 
F.Supp. 341 (S.D.N.Y., 1974); Green v. Jonnop, 
358 F.Supp. 413 (D. Ore. 1973). 





In view of the Commission's overall goal of en- 
couraging projection disclosure and in light of the 
factors cited by the commentators, the Commis- 
sion has determined to adopt the standard rec- 
ommended by the Advisory Committee. The 
Commission’s initatives in projection disclosure 
are experimental in nature and will be watched 
closely to assure that the new policies embodied 
therein, including the adoption of this rule, do not 
yield results inconsistent with investor protection.® 


Retention of Good Faith Requirement 


Both the Commission’s and the Advisory Commit- 
tee’s proposed rules require that reasonably based 
projections be disclosed in good faith. Several 
commentators believed that no objective standard 
exists for determining whether the ‘‘good faith” 
portion of the requirement has been met and that 
the term was ambiguous at best. Some commen- 
tators did not see how a reasonably based projec- 
tion could be prepared and disclosed other than in 
good faith, and suggested that if a projection were 
found to have been prepared and disclosed with a 
reasonable basis, good faith disclosure is implicit. 


On balance, the Commission believes that in light 
of the experimental nature of its program to en- 
courage projection disclosure and the possibility of 
undue reliance being placed on projections, the 
use of good faith standard in the rule is appropri- 
ate. The Commission also notes that there is 
ample precedent for the concept of good faith in 
other provisions of the federal securities laws.'° 





With respect to forward looking statements, the 
rule interprets various terms of the liability provi- 
sions of the federal securities laws to require a 
showing that a forward looking statement was pre- 
pared without a reasonable basis and disclosed 
other than in good faith. If a plaintiff seeking to 
establish liability on the basis of a forward looking 
statement can make such a showing, he and the 
detendant must still meet whatever standards are 
applicable in the circumstances of the particular 
clam and the reliet sought. See e.g., Sections 12, 
and 17 [15 U.S.C. 771 and g] of the Securities Act 
and Sections 10, 18 and 20 [15 U.S.C. 78j, r, and 
t] of the Exchange Act. 


10For example, Section 20(a) of the Exchange Act 
(15 U.S.C. 78t(a)) imposes liability on control per- 
sons for violations of that Act by persons con- 


Nature of Information Protected by the Rule 


The Commission's proposed rule related only to 
projections of revenues, income (loss), earnings 
(loss) per share or other financial items. The Ad- 
visory Committee’s proposed rule refers generally 
to statements of ‘management projection|s] of 
future company economic performance’”’ or of 
“management plans and objectives for future 
company operations,” and corresponds with that 
Committee’s recommendation that disclosure of 
other types of forward looking information beyond 
those items customarily projected also should be 
encouraged. 


Most commentators favored protecting a broader 
category of forward looking items than included in 
the Commission’s proposed rule. Several 
suggested that since the Guides state that projec- 
tions need not be limited to the three items tradi- 
tionally presented, the scope of the safe harbor 
rule should correspond with this position. The 
commentators also were unsure of whether the 
phrase “other financial items” as used in the 
Commission’s proposed rule was intended to 
cover the items referred to by the Advisory Com- 
mittee. 


At the time the alternative rules were proposed, 
the Commission noted that guidelines for the dis- 
closure of these additional categories of forward 
looking information were under general considera- 
tion, as well as in connection with possible 
amendments to guides 22 (Management Analysis 
of the Financial Statements) and 26 (Statement of 
Dividend Policy), and that safe harbor provisions 
would be considered when further proposals re- 
lating to other categories of forward-looking infor- 
mation were published for comment. Although 
specific guidelines relating to additional types of 
forward looking information are still under consid- 
eration, the Commission has determined that the 
scope of the safe harbor rule can be expanded at 
this time to cover those types of information that 
the commentators and the Advisory Committee 





trolled, unless the controlling person acted in good 
faith and did not directly induce the act or acts 
constituting the violation. Sections 18(a) and 
78bb(e)(1) respectively) and Section 2(a)(41)(A) of 
the Investment Company Act of 1940 (15 U.S.C. 
80a-2(a)(41)(A)) also incorporate the concept of 
good faith determination. 
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urged should be within the protection of the rule. 
Accordingly, the rule adopted today expands the 
items in the proposed rule to cover projections of 
other financial items such as capital expenditures 
and financing, dividends, and capital structure," 
statements of management plans and objectives 
for future company operations, and future eco- 
nomic performance included in management's dis- 
cussion and analysis of the summary of earnings 
or quarterly income statements.'? The rule has 
been revised to refer specifically to these other 
items of forward looking information in light of the 
commentators’ suggestions that the broader 
coverage of the Advisory Committee rule be made 
explicit. 


Disclosure of Assumptions 


In release 33-5992, the Commission emphasized 
the significance of disclosure of the assumptions 
that underlie forward-looking statements. As indi- 
cated in that release and Guide 62, disclosure of 
assumptions is believed to be an important factor 
in facilitating investors’ ability to comprehend and 
evaluate these statements. 


While the Commission has determined to follow 
the Advisory Committee’s recommendation that 
disclosure of assumptions not be mandated under 
all circumstances, it wishes to re-emphasize its 
position on the significance of assumption disclo- 
sure. Under certain circumstances the disclosure 
of underlying assumptions may be material to an 
understanding of the projected results. The Com- 
mission also believes that the key assumptions 
underlying a forward looking statement are of such 
significance that their disclosure may be neces- 
sary in order for such statements to meet the rea- 
sonable basis and good faith standards embodied 
in the rule. Because of the potential importance of 
assumptions to investor understanding and in 





In this connection, the Commission today has 
published proposed staff guidelines for disclosure 
in registration statements and reports filed by 
electric and gas utility companies. Securities Act 
Release No. 6085, see Proposed Rules in this 
issue. These proposed guidelines expressly re- 
quest disclosure of certain forward looking infor- 
mation which would be covered by the safe-harbor 
rule adopted today. 


12 See note 1 supra. 
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order to encourage their disclosure, the rule as 
adopted indicates specifically that disclosed as- 
sumptions also are within its scope.'? 


Persons Covered by the Rule 


The Commission’s proposed rule was intended to 
protect statements made “by or on behalf of” the 
issuer in order to include statements of an outside 
reviewer of management's projections. The Advis- 
ory Committee’s rule applied to management 
statements and does not specifically apply to 
statements by third party reviewers or define 
“management.” 


Most of the commentators believed that reviewers 
should be afforded protection under the rule and 
many suggested that the text of the final rule 
should specifically refer to reviewers. Based on a 
review by the Commission of these comments and 
of the issues involved, the final rule refers to 
statements made by or on behalf of an issuer or by 
an outside reviewer retained by the issuer.'4 


Companies Eligible for Protection 


As proposed, the rule would have applied only to 
statements made if at the time of such statement a 





13Assuming that a forward-looking statement is 
otherwise made with a reasonable basis and in 
good faith, the failure to disclose one or more as- 
sumptions should not result in any difference in the 
burden of coming forward. In most, if not all cases, 
assumptions are an integral part in the formulation 
of forward-looking information. Disclosure or non- 
disclosure does not alter this relationship. Con- 
sequently, the language in the rule affording pro- 
tection to disclosed assumptions should not be 
interpreted to create a negative inference that dis- 
closure of forward-looking information without ac- 
companying disclosure of assumptions is not pro- 
tected. That language was included in the rule to 
make it clear that the entire disclosure which is 
made is protected and to afford maximum incen- 
tive to the voluntary disclosure of assumptions. 


14As indicated in Release 33-5992, relationships 
between a reviewer and the issuer should, of 
course, be disclosed. It should be noted that the 
final rule does not, in any event, cover statements 
concerning the relationship between the issuer 
and an outside reviewer. 





class of the registrant’s securities was registered 
under Section 12(b) or (g) of the Exchange Act (or 
exempt from registration under Section 
12(g)(2)(G) thereof), or the issuer was subject to 
the reporting requirements of Section 15(d) of the 
Exchange Act. The proposed rule would not have 
been available to statements made with respect to 
investment companies registered under the In- 
vestment Company Act of 1940." As noted above, 
the availability of the Advisory Committee rule was 
not conditioned on a particular company’s report- 
ing or other status. 


The Commission proposed the rule in this fashion, 
stating that projections might best be evaluated in 
the context of financial and other information about 
the company that is likely to be available through 
Exchange Act reports directly or other information 
sources that reflect the information contained in 
such reports. 


Although some commentators were of the view 
that there should be no company status limitations 
and that forward looking information may be par- 
ticularly important in assessing new enterprises, 
some commentators did not object to conditioning 
the availability of the rule on the existence of a re- 
porting history, at least as an initial step. However, 
many questioned the propriety of limiting the 
availability of the rule to reporting companies while 
suggesting in the Guides that the absence of a 
history of operations or experience in projecting 
need not preclude an issuer from preparing pro- 
jections with a reasonable basis.'® 


The Commission has considered the views of the 
commentators and agrees that the safe harbor rule 
should be available to as many companies as pos- 
sible. However, the Commission is also concerned 
that there be a sufficient informational context in 
which a projection can be assessed and evaluated 
by investors, analysts, and others. Accordingly, 
the Commission has determined to make the rule 
available to reporting companies and has ex- 
panded the availability of the rule to non-reporting 
companies who include forward-looking state- 
ments in registration statements filed under the 





18415 U.S.C. 80a et seq. 


16See Guides 62 and 5, paragraph 1, Securities 
Act Release No. 5992, 43 FR 53246, November 7, 
1978. 


Securities Act, such as first time registrants using 
Form S-1 or Form S-18.17 


Statements made by such companies in registra- 
tion statements, Exchange Act reports, annual re- 
ports to shareholders, and other documents filed 
with the Commission will be covered by the rule. 
The rule also will be available for disclosures or 
reaffirmations of these forward-looking statements 
made at subsequent times, provided, of course, 
that such disclosures or reaffirmations meet the 
standards of reasonable basis and good faith at 
the time they are subsequently disclosed or reaf- 
firmed. Statements made outside of these docu- 
ments will be covered by the rule only if they are 
included in documents filed with the Commission 
or, for those companies the securities of which are 
registered pursuant to Section 12 of the Exchange 
Act, in annual reports to shareholders meeting the 
requirements of Rule 14a-3(b) and (c) or Rule 
14c-3(a) and (b) under the Exchange Act.'® 


The Commission believes that the inclusion of 
forward-looking statements in filed documents and 
annual reports will provide investors with a better 
framework for their analysis through the context of 
certified financial statements and other disclosure 
appearing in registration statements and reports. 
In addition, staff review of those documents and 
the liability provisions of the Securities Act with re- 
spect to registration statements will help to assure 
that disclosure of forward-looking information will 
be made with greater care. 





1717 CFR 239.11 and 17 CFR 239.28 respectively. 
Absent voluntary or mandatory registration under 
Section 12 of the Exchange Act, 15 USC 781, first 
time registrants are not subject to the reporting 
provisions of that Act until their Securities Act 
registration statements have become effective. 
See Section 15(d) of the Exchange Act, 15 USC 
780(d), and Rules 15d-11 and 15d-13 respec- 
tively. 


18Rules 14a-3(c) and 14c-3(b) under the Ex- 
change Act (17 CFR 240.14a-3(c) and 
240.14c-3(b) respectively) provide that annual re- 
ports to shareholders are not deemed to be “filed” 
with the Commission or subject to the liabilities of 
Section 18 of that Act except to the extent an is- 
suer specifically requests that it be treated as part 
of the proxy soliciting material or incorporates it by 
reference into the proxy statement. 
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In addition, linking the availability of the rule for 
statements made outside of filed documents to 
subsequent inclusion in such documents reflects 
the Commission’s continuing concern regarding 
the selective disclosure of forward-looking infor- 
mation. The inclusion of forward-looking state- 
ments in these documents will promote greater 
accessibility to this information for all investors. 


Duty to Correct 


As indicated in Release 33-5992, the Commission 
reminded issuers of their responsibility to make full 
and prompt disclosure of material facts, both 
favorable and unfavorable, where management 
knows or has reason to know that its earlier state- 
ments no longer have a reasonable basis. With re- 
spect to forward-looking statements of material 
facts made in relation to specific transactions or 
events (such as proxy solicitations, tenders offers, 
and purchases and sales of securities), there is an 
obligation to correct such statements prior to con- 
summation of the transaction where they become 
false or misleading by reason of subsequent 
events which render material assumptions under- 
lying such statements invalid. Similarly, there is a 
duty to correct where it is discovered prior to con- 
summation of a transaction that the underlying as- 
sumptions were false or misleading from the out- 
set. 


Moreover, the Commission believes that, depend- 
ing on the circumstances, there is a duty to correct 
statements made in any filing, whether or not the 
filing is related to a specified transaction or event, 
if the statements either have become inaccurate 
by virtue of subsequent events, or are later dis- 
covered to have been false and misleading from 
the outset, and the issuer knows or should know 
that persons are continuing to rely on all or any 
material portion of the statements.'9 





19 See, e.g., Ross v. A.H. Robins Co., Inc., CCH 
Fed. Sec. L. Rep. 996,737 (S.D.N.Y. 1979), ap- 
peal pending, (2d Cir. No. 79-7106) [annual re- 
ports and prospectuses], Sec v. Shattuck Denn 
Mining Corp., 297 F. Supp. 470 (S.D.N.Y. 1968) 
(press release). See also Fischer v. Kletz, 226 F. 
Supp. 180 (S.D.N.Y. 1967) (accountant’s failure to 
disclose subsequent finding of falsity in certified fi- 
nancial statements included in annual reports to 
shareholders and Form 10-K). 
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This duty will vary according to the facts and cir- 
cumstances of individual cases. For example, the 
length of time between the making of the state- 
ment and the occurrence of the subsequent event, 
as well as the magnitude of the deviation, may 
have a bearing upon whether a statement has be- 
come materially misleading. 


Current Filings Requirement 


Several commentators questioned the appropri- 
ateness of the proposed requirement that Ex- 
change Act reporting companies must have filed 
all annual, periodic, and other reports under that 
Act in order to be eligible for the safe harbor rule. 
Some were concerned that an inadvertent or im- 
material filing delay could operate to deprive a 
company of protection under the rule for a state- 
ment that may fully meet the substantive stand- 
ards of the rule. In this connection, other com- 
mentators did not perceive a strong relationship 
between the preparation of forward-looking state- 
ments and currency of Exchange Act filings. 


While the existence of current Exchange Act re- 
ports also will provide additional information with 
which to assess forward-looking statements, the 
Commission agrees that the availability of the safe 
harbor rule should not be dependent upon a tech- 
nical or immaterial circumstance. Accordingly, it 
has determined not to adopt the requirement that 
reporting companies be current in all Exchange 
Act filings. However, in light of certified financial 
statements and other extensive disclosure con- 
tained in annual reports on Form 10-K [17 CFR 
249.310] that could provide contextual information 
for evaluation of forward-looking statements, the 
rule requires that reporting companies must have 
filed their most recent Form 10-K in order to be 
eligible for the safe harbor. Although no other re- 
quirement for currency of Exchange Act filings is 
adopted, the Commission believes that serious 
delinquency in filing or deficiency in content of Ex- 
change Act filings may significantly impair a regis- 
trant’s ability to prepare and disclose forward- 
looking statements with a reasonable basis. 


Investment Companies 


Those commentators who addressed the invest- 
ment company issue expressed mixed views re- 
garding the advisability of including investment 
companies in the safe-harbor rule. Some com- 





mentators did not perceive a basis for distinguish- 
ing between investment companies and other is- 
suers and believed that the standard of rea- 
sonableness and good faith should be the appro- 
priate benchmark for all companies. 


Other commentators believed that the type of in- 
formation generated by investment companies 
would be more difficult to forecast with reliability 
and is dependent upon market factors and re- 
sponses to market events that are inherently un- 
predictable. 


While the Commission does not believe that in- 
vestment companies by definition are not capable 
of preparing reasonably based projections capable 
of disclosure in an appropriate format, it is of the 
view that the nature of information reported by in- 
vestment companies is sufficiently distinct to war- 
rant separate consideration. Accordingly, the 
Commission has determined not to extend the 
safe-harbor rule to investment company projec- 
tions at this initial, experimental stage of its efforts 
to encourage disclosure of forward looking infor- 
mation. As experience is gained with disclosure of 
forward looking information by other companies, 
the Commission will consider whether an exten- 
sion of the rule to investment companies is appro- 
priate and whether separate guides for disclosure 
of projection by investment companies can be de- 
veloped. 


Effective Date and Operation 


The rule will be effective for statements made on 
or after July 30, 1979. In view of the Commission’s 
responsibility to protect investors and safeguard 
the public interest in connection with purchases 
and sales of securities, the adoption of these rules 
is in the nature of an experiment. The operation of 
the guides and the rules will be watched closely to 
limit their availability if the protection of investors 
so requires. The Commission anticipates that as 
the staff gains further experience with disclosure 
of forward-looking information, it will recommend 
the publication of such guidelines or interpretive 
releases on specific aspects of such disclosure in 
order to provide guidance to issuers. 


Authority 


The Commission is adopting the rules pursuant to 
its authority under Section 19(a) of the Securities 


Act of 1933 (15 U.S.C. 77s(a)), Sections 3(b) and 
23(a)(1) of the Securities Exchange Act of 19314 
(15 U.S.C. 78c and 78w(a)(1)), Section 20 of the 
Public Utility Holding Company Act of 1935 (15 
U.S.C. 79t), and Section 319(a) of the Trust Inden- 
ture Act of 1939 (15 U.S.C. 77sss(a)). In addition 
to the definitional authority provided therein, Sec- 
tion 19(a) of the Securities Act, Section 23(a)(1) of 
the Exchange Act, Section 20(d) (15 U.S.C. 79t(d)) 
of the Holding Company Act and Section 319(c) of 
the Trust Indenture Act (15 U.S.C. 77sss(c)) pro- 
vide that no liability under these acts “shall apply 
to any act done or omitted in good faith in confor- 
mity,” with any rule or regulation of the Commis- 
sion notwithstanding that such rule or regulation 
may later be amended, rescinded or determined 
invalid. 


Pursuant to Section 23(a)(2) of the Exchange Act 
(15 U.S.C. 78w(a)(2)), the Commission has con- 
sidered the effect that the rules would have on 
competition and is not aware at this time of any 
burden that the rules would impose on competition 
not necessary or appropriate in furtherance of the 
purposes of that Act. 


Text of the Rules 


Title 17 of the Code of Federal Regulations is 
amended by adding the following sections to parts 
230, 240, 250 and 260. 


Part 230—GENERAL RULES AND REGULA- 
TIONS, SECURITIES ACT OF 1933 §230.175. 
Liability for forward-looking statements by issuers. 


(a) A statement within the coverage of para- 
graph (b) below which is made by or on behalf of 
an issuer or by an outside reviewer retained by the 
issuer shall be deemed not to be a fraudulent 
statement (as defined in paragraph (d) below), 
unless it is shown that such statement was made 
or reaffirmed without a reasonable basis or was 
disclosed other than in good faith. 


(b) This rule applies to (1) a forward looking 
statement (as defined in paragraph (c) below) 
made in a document filed with the Commission or 
in an annual report to shareholders meeting the 
requirements of Rules 14a-3(b) and (c) or 
14c-3(a) and (b) under the Securities Exchange 
Act of 1934, (2) a statement reaffirming the for- 
ward looking statement referred to in (b)(1) sub- 
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sequent to the date the document was filed or the 
annual report was made publicly available, or (3) a 
forward looking statement made prior to the date 
the document was filed or the date the annual re- 
port was made publicly available if such forward 
looking statement is reaffirmed in a filed document 
or annual report made publicly available within a 
reasonable time after the making of such forward 
looking statement. 


(c) For the purpose of this rule the term “forward 
looking statement” shali mean and shall be limited 
to: 


(1) a statement containing a projection of rev- 
enues, income (loss), earnings (loss) per share, 
capital expenditures, dividends, capital structure 
or other financial items; 


(2) a statement of management's plans and ob- 
jective for future operations; 


(3) a statement of future economic performance 
contained in management's discussion and analy- 
sis of the summary of earnings (as called for by 
Guides 22 and 1 under the Securities Act of 1933 
and the Securities Exchange Act of 1934 and by 
instruction 5 to the Quarterly Report on Form 
10-Q); or 


(4) disclosed statements of the assumptions un- 
derlying or relating to any of the statements de- 
scribed in (1), (2), or (3) above. 


(a) For the purpose of this rule the term 
“fraudulent statement” shall mean a statement 
which is an untrue statement of a material fact, a 
statement false or misleading with respect to any 
material fact, an omission to state a material fact 
necessary to make a statement not misleading, or 
which constitutes the employment of a manipula- 
tive, deceptive, or fraudulent device, contrivance, 
scheme, transaction, act, practice, course of busi- 
ness, or an artifice to defraud, as those terms are 
used in the Securities Act of 1933 or the rules or 
regulations promulgated thereunder. 


(e) Notwithstanding any of the provisions of 
paragraphs (a) through (d), this rule shall apply 
only to forward looking statements made by or on 
behalf of an issuer if, at the time such statements 
are made or reaffirmed, the issuer is subject to the 
reporting requirements of the Securities Exchange 
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Act of 1934 and has filed its most recent annual 
report on Form 10-K, or, if the issuer is not subject 
to the reporting requirements of the Securities Ex- 
change Act of 1934, the statements are made ina 
registration statement filed under the Securities 
Act of 1933. 


(f) Notwithstanding any of the provisions of 
paragraphs (a) through (e), this rule does not 
apply to statements made by or on behalf of an 
issuer that is an investment company registered 
under the Investment Company Act of 1940. 


Part 240—GENERAL RULES AND REGULA- 
TIONS, SECURITIES EXCHANGE ACT OF 1934 


§ 240.3b-6 Projections of future economic per- 
formance by issuers. 


(The text of the rule is identical to that above ex- 
cept that reference to the Securities Act of 1933 in 
paragraph (d) should read “Securities Exchange 
Act of 1934.”) . 


§240.14a-9 False or misleading statements. 


NOTE: The following are some examples of what, 
depending upon particular facts and circum- 
stances, may be misleading within the meaning of 
this section. 


(a) Predictions as to specific future market val- 
ues. 


Part 250—GENERAL RULES AND REGULA- 
TIONS, PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 


§250.103A Projections of future economic per- 
formance by issuers. 


(The text of the rule is identical to that above ex- 
cept that reference to the Securities Act of 1933 in 
paragraph (d) should read “Public Utility Holding 
Company Act of 1935 and other acts referred to in 
Section 16(b) thereof.”’) 





Part 260—GENERAL RULES AND REGULA- 
TIONS, TRUST INDENTURE ACT OF 1939 


§260.0-11 Projections of future economic per- 
formance by issuers. 


(The text of the rule is identical to that above ex- 
cept that reference to the Securities Act of 1933 in 
paragraph (d) should read “Trust Indenture Act of 
1939 and other acts referred to in Section 323(b) 
thereof.’’) 


[secs. 19(a), 3(b), 23(a)(1), 20, 319(a), 48 Stat. 
85, 882, 901; sec. 209, 48 Stat. 908; 49 Stat. 833; 
sec. 203(a), 49 Stat. 704; sec. 8, 49 Stat. 1379; 53 
Stat. 1173; secs. 3, 18, 89 Stat. 97, 155; sec. 
308(a)(2), 90 Stat. 57; 15 U.S.C. 77s(a), 78c(b), 
78c(b), 78w(a)(1), 79t, 77sss(c)]. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Rel. No. 6085/June 25, 1979 


SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 15945/June 25, 1979 


PUBLIC UTILITY HOLDING CO. ACT OF 1935 
Rel. No. 21116/June 25, 1979 


PROPOSED GUIDELINES FOR DISCLOSURE 
BY ELECTRIC AND GAS UTILITY COMPANIES 


AGENCY: Securities and Exchange Commission. 


ACTION: Request for public comment on pro- 
posed staff guidelines for disclosure by electric 
and gas utility companies. 


SUMMARY: The Securities and Exchange Com- 
mission today authorized the publication for public 
comment of proposed staff guidelines for disclo- 
sure in registration statements and reports filed by 


electric and gas utility companies under the fed- 
eral securities laws and the rescission of a related 
existing guideline. The Commission anticipates 
that these guidelines should improve the useful- 
ness to investors of the various documents pre- 
pared under the securities laws by specifying the 
types of data which such documents should dis- 
close. It is also believed that the guidelines will 
benefit registrants by increasing the uniformity of 
disclosure within the industry and eliminating the 
disclosure requirements which are not meaningful 
to that industry. Interested persons are invited to 
participate in the further development of these 
guidelines by submitting written comments and 
suggestions. Users and preparers of information 
relating to electric and gas utility companies are 
particularly requested to assist in the development 
of these guidelines by commenting specifically on 
their usefulness, as well as by suggesting other 
disclosure which may serve the intended purposes 
of the guidelines. 


DATES: Comments must be received on or before 
September 24, 1979. 


ADDRESSES: All communications on this matter 
should be sumbitted in triplicate to George A. 


Fitzsimmons, Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. Comments 
should refer to file number S7-696 and will be 
available for public inspection. 


FOR FURTHER INFORMATION CONTACT: Wil- 
liam H. Carter, 202-376-8090, Eugene V. Pillot, 
202-376-2989, or Richard J. Reinhard, 202-376- 
-2382, Division of Corporation Finance, Securities 
and Exchange Commission, 500 North Capitol 
Street, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Com- 
mission today authorized the publication for public 
comment of proposed Guides 63 and 6, 
“Guidelines for Disclosure by Electric and Gas 
Utility Companies,” of the Guides for the Prepara- 
tion and Filing of Registration Statements under 
the Securities Act of 1933 [17 CFR 231.4936, as 
amended] and the Guides for the Preparation and 
Filing of Reports and Registration Statements 
under the Securities Exchange Act of 1934 [17 
CFR 241.5520, as amended], respectively. The 
guidelines would not constitute Commission rules 
nor would they bear the Commission's official ap- 
proval; they would represent practices followed by 
the Division of Corporation Finance in administer- 
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ing the disclosure requirements of the federal se- 
curities laws. 


Although the Guides describe certain information 
that should be disclosed, they do not purport to be 
all inclusive and in no way limit the type of infor- 
mation required. Appropriate disclosure must al- 
ways depend on the individual facts and circum- 
stances concerning each registrant. For example, 
situations such as the recent nuclear accident at 
the Three Mile Island Generating Station may re- 
quire both special disclosure because of the 
unique circumstances and a number of disclosures 
under guideline items, including possible discus- 
sion of a major lack of availability of facilities under 
the “Exisitng Properties” item. 


GENERAL BACKGROUND 


The concept of industry guidelines is not unprec- 
edented, given the existence of disclosure 
guidelines previously developed for bank holding 
companies,’ real estate limited partnerships,? in- 
surance premium funding programs,? and oil and 
gas drilling programs.* However, the proposed 
guidelines differ in one respect from those pre- 
viously advanced. Unlike previous guidelines 
which generally have expanded upon the descrip- 
tion of business and properties requirements of 
Items 1 and 2 of Regulation S-K (17 CFR 229.20), 
the proposed guidelines would call for information 
which would normally result in satisfaction of those 
requirements. 


The immediate impetus to establish electric and 
gas utility guidelines came as a result of a recom- 
mendation of the Advisory Committee on Corpo- 
rate Disclosure’ that the Commission develop dis- 





‘Securities Act Release No. 5735 (August 31, 
1976) (41 FR 39007). 


2Securities Act Release No. 5692 (March 30, 
1976) (41 FR 17374). 


3Securities Act Release No. 5209 (November 8, 
1971) (36 FR 22031). 


4Securities Act Release No. 5036 (January 10, 
1976) (35 FR 1233). 


Report of the Advisory Committee on Corporate 
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closure guidelines for specific industries with the 
requirements for each reflecting the particular 
characteristics of the industry under consideration. 
As was noted in the preliminary release ‘De- 
velopment of Guidelines for Electric and Gas Util- 
ity Companies—Advance Notice of Proposed 
Rulemaking,’® the electric and gas utility industry 
was chosen because of the substantial capital 
needs of the industry and the attendant frequency 
with which utilities use the public equity and debt 
markets as sources of funds. 


The proposed guidelines reflect practices pres- 
ently followed by the Commission's Division of 
Corporation Finance in administering the disclo- 
sure requirements of the federal securities laws 
and a number of suggestions derived from the 
comments on Release 33-5827 and other sources 
intended to improve the quality of the disclosure 
contained in various disclosure documents filed by 
electric or gas utility companies. 


Release 33-5827 elicted public comments from 
forty-seven interested parties. Although that re- 
lease addressed itself solely to general areas of 
possible consideration, the responses were suffi- 
ciently specific that they were helpful also in the 
development of the proposed guidelines. 


In addition to utilization of these comments, the 
Division reviewed numerous existing filings made 
under he Securities Act of 1933 and the Securities 
Exchange Act of 1934, reviewed literature on the 
industry, and consulted with the Division of Corpo- 
rate Regulation. Interviews were also conducted 
with representatives of the Federal Energy Regu- 
latory Commission, the Edison Electric Institute, 
the American Gas Association, the Financial 
Analysts Federation, and the National Association 
of Regulatory Utility Commissioners. These inter- 
views provided an added perspective into the op- 
eration of gas and electric utility companies. 





Disclosure to the Securities and Exchange Com- 
mission, Committee Print 95-29, House Commit- 
tee on Interstate and Foreign Commerce, 95th 
Cong., 1st sess., November 3, 1977, at 329. 


® Securities Act Release No. 5827, (May 19, 1977) 
(42 FR 27260) (‘Release 33-5827”). 





PROPOSED RESCISSION OF GUIDE 30 OF THE 
SECURITIES ACT GUIDES 


The adoption of the proposed guidelines set forth 
below would appear to render the existing Guide 
30 superfluous. Therefore Guide 30 would be re- 
scinded concurrently with the final adoption of 
these guidelines. 


PROPOSED GUIDELINES—GENERAL 


In addition to improving the quality of disclosure to 
investors, the proposed guidelines are intended to 
provide registrants with a convenient reference to 
the disclosures sought by the staff of the Division 
of Corporation Finance in registration statements 
and other disclosure documents filed with the 
Commission, and to minimize delays in the review 
process. Basically, the proposed guidelines would 
formalize existing disclosure practice with respect 
to form and substance as reflected in documents 
currently on file with the Commission. There are, 
however, two areas where there would be some 
additions to current practice. The first relates to 
forward looking information. The second relates to 
somewhat broader disclosure of the public utility 
regulatory environment. 


The inclusion in Commission filings of forward 
looking information in such areas as construction 
programs, financing, and fuel supply is, in varying 
degrees, an existing common practice of regis- 
trants which is merely formalized by these 
guidelines. Unlike companies in many other in- 
dustries, utilities, by virtue of the regulatory envi- 
ronment in which they operate, are constantly re- 
quired to prepare extensive amounts of forward 
looking information for inclusion in reports to other 
governmental agencies and in connection with 
rates requests. Accordingly, utilities have consid- 
erable experience in developing this information 
and it is readily available for inclusion in Commis- 
sion filings with a minimum of additional expense 
and burden. Since this information generally is 
readily available in public reports filed with agen- 
cies such as the Federal Energy Regulatory 
Commission or state public utility administrations, 
many of the reasons for not requiring disclosure of 
such forward looking information but merely per- 
mitting its disclosure on a voluntary basis, as was 
done with revenues, net income, and earnings per 
share in the Commission’s recent release on pro- 


jections, are not present.” In an early release on 
projections® the Commission indicated its con- 
cern” ... that all investors do not have equal ac- 
cess to this material information.” Availability of 
this forward looking information at other agencies 
but lack of its ready availability to many investors 
may involve similar concerns. Moreover, the for- 
ward looking information requested by these 
guidelines is not the type of projections, i.e., rev- 
enues, net income and earnings per share, ad- 
dressed in Release 33-5992.9 


While these proposed guidelines expressly re- 
quest certain forward looking information, they 
give registrants the option of whether or not to in- 
clude a description of the major assumptions un- 
derlying the projected data.'° Notwithstanding that 
the inclusion of assumptions is voluntary, it should 
be noted that a discussion of assumptions in a 





7Securities Act Release No. 5992 (November 7, 
1978) (43 FR 53246) (‘Release 33-5992"). 


8Securities Act Release No. 5362 (February 2, 
1973) (38 FR 7220). See also Release 33-5992. 


%The Commission noted in the release that 
guidelines for the disclosure of other items of ‘soft 
information” are being considered generally as 
well as in connection with certain specific pro- 
grams. 


10Securities Act Release 33-5992 states: 


While the division believes that disclo- 
sure of assumptions would help inves- 
tors to comprehend projections and as- 
sist in establishing a reasonable basis 
for projections disclosure, there may be 
instances where reasonably based and 
adequately presented projections would 
significantly add to the mix of informa- 
tion available to investors in the ab- 
sence of disclosure of underlying as- 
sumptions. However, the Division be- 
lieves under certain circumstances the 
disclosure of underlying assumptions 
may be material to an understanding of 
the projected results. 


See Beecher v. Able, 374 F. Supp. 341 (S.D.N.Y., 
1974) wherein it was held that “... any assump- 
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specific situation might provide a better under- 
standing of the forward looking information and 
could obviate the need for the section dealing with 
problems or special factors affecting the industry. 
Management in formulating its forward looking fig- 
ures and the underlying assumptions could pre- 
sumably address any problems or special factors 
affecting the industry which also materially effect 
the company. In any event, it is hoped that so- 
called “boilerplate” disclosures merely listing fac- 
tors common to the industry as a whole which may 
not have a material impact on the particular regis- 
trant will be avoided. 


In commenting upon the forward looking data dis- 
closures proposed in this release, commentators 
should take into account the safe harbor rule for 
such disclosures which has been adopted by the 
Commission and which would be applicable to 
such disclosures (See Securities Act Release No. 
6084). 


The second area where there may be some addi- 
tional disclosure requirements if the proposed 
guidelines are adopted relates to regulation by 
public utility commissions.'' Again, however, this 
area of the guidelines is in large measure drawn 
from existing practices of some registrants. There 
was virtually unanimity on the part of the persons 
interviewed by the staff as to the importance of the 





Continued from preceding page 


tions underlying the projection must be disclosed if 
their validity is sufficiently in dobut that a resaona- 
bly prudent investor, if he knew of the underlying 
assumptions, might be deterred from crediting the 
forecast. Disclosure of such underlying assump- 
tions is necessary to make ... [the forecast] ... 
not misleading.” 374 F.Supp. at 348. However, it 
should be noted that the Beecher court went on to 
indicate that “[A]11 projections will be based on 
numerous assumptions, some of which are so rea- 
sonable and so likely to be borne out by the facts 
that they may be left unstated.” Id. at n. 6. 


11While the proposed guidelines in certain re- 
spects may expand the disclosures provided about 
public utility commissions, the guidelines also rec- 
ognize that to avoid needless detail, and to provide 
registrants added certainty, utilities operating in 
multiple jurisdictions should limit their discussion 
to those jurisdictions where they have material op- 
erations. 
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regulatory environment. However, many inter- 
viewees stated that any format for presentation 
imposed by rule or guide would be inappropriate 
because of the highly diverse and constantly 
changing nature of regulatory practice. In re- 
sponse to this concern, the proposed guidelines 
do not reflect a rigid format but instead provide 
that the regulatory environment discussion should 
focus on the individual utility’s experience in a 
given jurisdiction. The most recent material pro- 
ceeding should provide a specific frame of refer- 
ence. Any material change from prior regulatory 
practice with respect to matters such as account- 
ing practices and items allowed in the rate base 
should be discussed. 


THE TEXT OF THE PROPOSED GUIDES 63 and 
6 IS SET FORTH BELOW: 


GENERAL INSTRUCTIONS 


(1) These guidelines apply only to electric and/or 
gas utilities and generally only to the description of 
business and properties required by Items 1 and 2 
of Regulation S-K (17 CFR 229.20). Generally, 
registrants complying with these guidelines will be 
deemed by the staff to have satisfied the require- 
ments of Items 1 and 2 except in situations where 
these guidelines expressly refer to the require- 
ments of those Items. 


(2) The determination of the materiality of the in- 
formation called for by these guidelines should 
take into account both quantitative and qualitative 
factors such as the significance of the matter to 
the registrant, the pervasiveness of the matter and 
the impact of the matter on the registrant's opera- 
tions and financial position. 


(3) Certain of the items (or paragraphs) of the 
guidelines may not be applicable by virtue of the 
nature of the operations of a particular registrant. 
In such instances, unless the disclosure is clearly 
inapplicable, a supplemental letter not a part of the 
filing should be provided, along with the proxy 
statement, report, or registration statement, which 
(a) identifies those areas for which information has 
been omitted and (b) states registrant’s basis for 
the omission. 


(4) A brief general description of the registrant's 
business and properties should be presented in 





narrative form in accordance with paragraphs I|.A. 
and IV below. In most other cases information fur- 
nished in accordance with these guidelines should 
be presented in tabular form. However, there may 
be instances where a narrative discussion in con- 
nection with a table may provide a useful explana- 
tion. 


(5) The term “reportable period,” as used in the 
guidelines, refers to the following periods unless 
otherwise specified: 


(a) Historical Period: 


(i) each of the last five complete fiscal years of the 
registrant; 


(ii) any subsequent interim (or optional twelve 
month) period for which an income statement is 
furnished; and 


(iii) any additional period necessary to keep the 
information presented from being misleading 


(b) Prospective Period: each of the succeeding 
five years including the current year (three years 
for gas utilities)'? from the latest fiscal year end. 


(6) Forward looking information presented must 
have a reasonable basis (provided, however, that 
the burden shall be on an objecting party to show 
that no reasonable basis existed as of the time of 
presentation; see Securities Act Release 6084). 
Where information is called for that is forward 
looking in nature, appropriate qualifications and, to 
the extent that a registrant elects, major factual or 
subjective assumptions should be set forth (see 
Securities Act Release No 5992, ‘Guide for Dis- 
closure of Projections of Future Economic Per- 
formance” [November 7, 1978] [43 FR 53246)). 


(7) In certain situations where a holding company 
is involved it may be necessary to disclose infor- 
mation about the entire holding company system 
in addition to that about the subsidiary-registrant in 





12Certain gas utilities may not be required by any 
of the regulatory Commissions to which they are 
subject to make three year projections. Accord- 
ingly, for such companies comments are specif- 
ically requested at to what “Prospective Period” 
their projections should cover. 


order to prevent potentially misleading disclosure. 
An example might be disclosure, in table V(A), of 
capability or peak load figures for the entire hold- 
ing company system where the various sub- 
sidiaries supplement each other when needed, 
even though the actual registrant is a single sub- 
sidiary. 


|. Description of Business 


A. Briefly describe the business done and in- 
tended to be done by the registrant and its sub- 
sidiaries. 


B. Registrants which have more than one re- 
portable industry segment or which do business in 
more than one geographic area should follow the 
requirements of Items 1(b) and 1(d), respectively, 
of Regulation S-K. 


ll. Capital Requirements 


A. For the reportable period specified in General 
Instruction 5(b) furnish the estimated future capital 
requirements and capitals sources compared with 
the latest fiscal year and the aggregate amounts 
for the last five fiscal years (through the latest 
complete fiscal year). Estimated amounts of capi- 
tal reguirements should be segregated as to con- 
struction, nuclear fuel, other fuel supply arrange- 
ments, exploration and development, debt 
maturities, sinking funds and additional working 
capital (if such items are material) and as to any 
other material requirements. Estimated sources of 
capital should be segregated as to external funds 
(new money and refinancings of maturing debt) 
and internal funds. (See Table | of Appendix and 
the instructions thereto for suggested tabular for- 
mat.) A narrative discussion should be provided of 
any material projects contemplated but not pres- 
ently quantifiable without unreasonable effort or 
expense. 


B. Discuss the anticipated mix (i.e., specific 
types of securities) of any currently planned exter- 
nal financings for at least a period of one year from 
the last fiscal year end. 


C. Discuss the capital structure objectives for 
the reportable period and the conditions precedent 
to pursuit of such objectives. 

D. Describe any significant leasing arrange- 
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ments or other “off-balance sheet” financing 
methods now in effect and/or planned for the 
prospective reportable period. 


E. Discuss any indenture covenants, loan provi- 
sions, or other material restrictions which may limit 
a registrant's ability to issue debt or equity securi- 
ties, or otherwise borrow or raise capital, or restrict 
the registrant from entering into any arrangements 
of a type specified in Item II.D. above. 


ill. Construction Program 


A. For the reportable period specified in General 
Instruction 5(b) present a summary of the esti- 
mated future construction program expenditures 
compared with he latest fiscal year and the aggre- 
gate amounts for the last five fiscal years (through 
the latest complete fiscal year). This summary 
should indicate whether the allowance for funds 
used during construction (AFUDC), on a gross 
basis, is included therein and, if so, the related 
amounts thereof should be disclosed. Material ex- 
penditures for pollution control facilities or addi- 
tions thereto should also be set forth. (See Table 


i!) 


B. Provide a summary of major facilities planned 
or under construction. 


1. For material electric generating 
facilities this description should in- 
clude the following categories: fuel 
type, year of planned operation; net 
company capability; costs to date; 
future estimated expenditures; and 
the estimated cost per KW. (See 
Table III) 


. For any other material projects e.g., 
SNG, LNG, off-shore pipeline con- 
struction, pertinent information 
necessary for an evaluation of the 
effect of this project on the com- 
pany’s operations should be pro- 
vided which includes: scope and 
purpose of the project, location, 
capacities, year of planned opera- 
tion, costs to date and future esti- 
mate expenditures. 


C. If to the knowledge of management any of the 
following may occur, discuss the effect, to the ex- 
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tent material, on the planned construction pro- 
gram: 


(1) deferral or cancellation of projects; 
(2) fuel conversion programs; or 


(3) actions by The Environmental 
Protection Agency or other federal or 
state environmenta! agencies. 


D. Electric utilities should furnish for the report- 
able period prescribed in General Instruction 5(b) 
the estimated electric capability, peak load and re- 
serve margin forecasts underlying the planned 
construction program, compared with that of the 
iatest fiscal year. (See Table IV) 


IV. Existing Properties 


Except to the extent that properties are described 
in Item VII, below, properties should be described 
in accordance with the requirements of Item 2(a) 
and the related instructions of Regulation S-K. 
There also should be a discussion of the following, 
to the extent material to the operations of the 
company: 


(A) Any major underutilization, lack of 
availability, and/or decommission- 
ing of facilities (with regard to de- 
commissioning of nuclear facilities 
see Staff Accounting Bulletin No. 
19); 


Material terms concerning jointly 
owned and/or operated facilities; or 


Material terms relating to participa- 
tion in power pool and interconnec- 
tion arrangements. 


V. Operating Statistics 


A. Furnish for the reportable period specified in 
General instruction 5(a) a statistical summary 
which includes the following categories [see Ta- 
bles V (A), (B), and (C)]: 


(1) Operating revenues and volume 
sales by customer classification. 
Firm and interruptible customer 





revenues and volumes should be 
indicated where applicable. Volume 
sales for pipeline operations (and 
for gas and electric resale opera- 
tions, if material) should include a 
breakdown by material individual 
customer. Where applicable for gas 
resales, there should be set forth a 
further categorization of sales in 
interstate pipelines and gas utilities, 
e.g. distribution companies. If mate- 
rial, the effects of accrual of unbilled 
revenues should be quantified for 
each year. 


Sources of total electric and gas 
volumes sold. Generated electrical 
energy should be categorized by 
type of fuel used. Gas supply should 
be categorized by types of gas and 
whether purcahsed or produced. 
The general geographic areas 
should be indicated for both pur- 
chased and produced gas. Material 
suppliers of purchased gas should 
be identified. 


Cost of fuel in cents per cubic feet 
or KWH. For electric operations, in- 
dicate costs for each fuel and an 
average cost for all fuels. For gas 
operations and gas utilities, e.g. 
pipeline and distribution companies, 
provide costs for each type of gas 
called for by paragraph V.A.(2) 
above, except that average costs 
should be provided only for total 
purchases, production and fuel con- 
summed. Cost data by material 
supplier and geographic area is not 
required. If material, the effects of 
deferral of fuel costs should be 
quantified for each year of the re- 
portable period. 


Information with respect to system 
capability and usage. 


a. Electric operations: 


(i) Net capability at the end of each 
period; 


(ii) Net capability at time of peak; 


(iii) Peak load; 


(iv) Reserve margin percentage; 
and 


(v) Annual load percentage. 


. Gas operations and Distribution 
and Pipeline companies: 


(i) Sendout capability at end of 
period; 


(ii) Peak daily sendout; and 


(iii) Average daily sendout. 


(5) Customer statistics. 


a. Electic and gas operations and gas 
distribution companies: 


(i) Estimated population of service 
area; 


(ii) Monthly average number of 
customers by customer classifica- 
tion in paragraph V.A.(1), above; 


(iii) Average annual volume usage 
and revenue per residential cus- 
tomer; 


(iv) Average revenue per MCF or 
KWH by customer classification of 
paragraph V.A.(1) above and the 
average for all customers; 


(v) Breakdown of industrial rev- 
enue by major industries served; 
and 


(vi) Sales revenue by state. 
. pipeline operations: 


(i) Total average revenue per 
MCF, interstate and intrastate; and 


(ii) Total MCF’s transported for 
others, average charge per MCF, 
and average daily delivery relating 
to gas supplies delivered for 
others. 
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(6) Weather statistics for gas and elec- 
tric operations, if space heating or 
air conditioning is material to the 
overall operations. Indicate the de- 
gree days in the area(s) served and 
the percentage of normal based 
upon an apropriate average. 


Vi. Ratios 


A. For the reportable period specified in 
General Instruction 5(a) present the 
following ratios: 


1. Return on common equity (net in- 
come available to common dividend 
by the average common equity); 


2. AFUDC as a percentage of com- 
mon earnings (ARUDC divided by net 
income available to common); 


3. Ratio of earnings to fixed charges 
(as defined in Form S-1) and the ratio 
of earnings to fixed charges and pre- 
ferred dividend requirements (as de- 
fined in Form S-1); and 


4. Common stock dividend payout 
ratio (dividends declared per common 
share divided by net income per 
share). 


B. Present net tangible book value per 
common share as of the latest balance 
sheet date (common shareholders’ 
equity less intangible assets divided by 
the number of common shares out- 
standing). 


Vil. Fuel Supply 


A. Extractive enterprises contributing to 
registrant’s fuel supply in which the re- 
gistrant owns an interest in the reserves 
or production should be described. The 
requirements of Item 2(b) of Regulation 
S-K should be followed if oil and gas 
operations are material to the regis- 
trant’s and its subsidiaries’ business 
operations or financial position. 
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B. For the reportable period specified in 
General Instruction 5(a) present for 
each material fuel source of electric 
utilities the average cost of such fuel per 
appropriate unit of measurement and 
per BTU content. Where production by 
the registrant is material, separate dis- 
closure of purchased and produced av- 
erage costs should be set forth. (See 
Table Vl) 


C. For the latest complete fiscal year 
and for each of the next five fiscal years 
indicate by type of fuel the historical and 
estimated future fuel mix percentage 
used and to be used by electric utilities 
for generation. If major changes are 
contemplated beyond this time frame, a 
general discussion should be presented 
of management's intentions in this re- 
gard. 


D. Material fuel supply contracts for the 
major fuels utilized in the registrant's 
(both gas and electric utilities) oopera- 
tions should be described. Minor supply 
contracts should be aggregated when 
they, as a group, represent a variable 
which is necessary for an understanding 
of the registrant's fuel supply status. 
The principal factors which should be 
addressed are as follows: 


(1) Gas—provide details that are of a 
material nature which relate to 
suppliers, delivery commencement 
dates, contracted supply (on a daily, 
annual and seasonal basis), curtail- 
ments in effect or anticipated and ex- 
piration dates thereof; 


(2) Oil and Coal—(a) Furnish the es- 
timated barrel/tonnage requirements 
for at least the next three years, the 
percentage for each year covered by 
firm supply contracts, as well as the 
possible sources of the remaining 
supply which must be obtained, and 
the estimated average cost per 
barrel/ton; 


(b) Furnish principal terms of mate- 
rial oil and coal supply contracts, 





e.g., suppliers, delivery com- 2. the delay in recovery of such costs; 
mencement dates, maximum and 


barrels/tonnage available on an an- 
nual and total contract period basis, 
material termination and/or option 
rights, sulphur content guarantees 
(for coal) and expiration dates; 


3. provisions for refunds. 


C. Furnish for each material jurisdiction the fol- 
lowing information: 


(3) Nuclear—(a) Furnish, for the next nae ee 
three years, the estimated tonnage 1. whether the Commission is elected or 


requirements for uranium concen- appointed and, if appointed, by whom; 
trate, the percentage of same, by 
year, covered by firm supply contracts 2. the presence or absence of any 
and the possible sources of the re- statutory time period within which rate 
maining supply which must be ob- orders must be decided; and 
tained, and the average estimated 
cost per pound; 3. presence or absence of interim rate 
relief. 
(b) Furnish a tabular summary of 
firm commitments for segments of D. Provide the following data for each material 
the nuclear fuel supply cycle, indi- jurisdiction with respect to the most recent material 
cating the years through whicents rate case: 
extend for each major unit. (See 
Table Vil); 1. the date of application and percent- 
age increase requested; 
(c) Discuss any current difficulties 
such as securing needed services 2. the amount, percentage increase and 
in the nuclear fuel supply cylce, rates of return on common equity and 
(See also Staff Accounting Bulletin rate base granted. The company’s 
No. 19); and capitalization ratio, e.g., equity to total 
capitalization, for rate case purposes 
(d) Furnish principal terms of mate- should be set forth parenthetically; 
rial nuclear fuel supply contracts, 
e.g., suppliers and significant ter- 3. the respective dates of any interim 
mination or option rights. orders and the related amounts granted; 


4. the presence or absence of any pro- 
visions for refunds and related amounts, 
if any; 


Vill. Regulatory Climate and Rate Actions 


A. Indentify the material regulatory jurisdiction(s) 
to which the registrant is subject and, in general, 5. the amount of the increase intended 
the nature of the matters regulated by each aency. to provide additional cash flow and the 
general nature of such cash flow com- 
B. For each material jurisdiction, i.e., one in ponents; 
which a material aspect of the registrant’s opera- 
tions is conducted, summarize the significant reg- 6. the utility plant valuation method 
ulatory practices relating to fuel adjustment, pur- used, e.g., historical cost, fair value or 
chased gas clauses and other automatic adjust- other variant thereof and whether based 
ment clauses, including, but not limited to, the fol- on average or year end amounts or 
lowing: other variant thereof; 


1. whether such adjustments are au- 7. the extend to which construction work 
tomatic or subject to hearings; in progress (CWIP) was allowed in the 
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rate base. If allowed only for a portion of 
the company’s plant, the amount should 
be specified; 


8. the test period used, e.g., historical, 
future, or other variant thereof, in estab- 
lishing the rate base; 


9. whether the treatment of tax savings 
(arising from accelerated depreciation, 
deferred taxes and investment tax cred- 
its) is by normalization or flowthrough 
method or a variant thereof, e.g., either 
method used selectively for certain 
components; and 


10. whether there has been a material 
change in the regulatory commission 
rules, regulations or practices regarding 
any such matters as accounting practice 
or treatment of rate base items. 


E. Provide the following information concerning 
all material pending rate increase applications: 


1. the amounts, percentage increase, 
and rates of return on common equity 
and rate base requested and the date of 
application; 
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2.the date and amount of any interim 
relief granted and the existence of any 
provisions for refurid; and 


3. the amount of the request intended to 
provide additional cash flow and the 
general nature of such cash flow com- 
ponents. 


IX. Other Material Information 


In addition to the information expressly required to 
be included in a statement or report, there shall be 
added such futher material information, if any, as 
may be necessary to make the statements, in the 
light of the circumstances under which they are 
made, not misleading. 


APPENDIX—SUGGESTED TABULAR FORMATS 


The tables set forth in this section are illustrative 
of the formats that might be used for presenting 
various information required by the guidelines 
covering gas and electric utilities. Registrants 
should refer to the General Instructions for guid- 
ance as to materiality considerations in determin- 
ing whether a particular table should be presented 
or in deciding the extent of detail to be presented 
therein. 





TABLE I 


CAPITAL REQUIREMENTS AND SOURCES 





HISTORICAL ESTIMATED 





AGGREGATE YEAR 
OF LAST 

FIVE YEARS 

( INCLUDING 

LATEST LATEST 

YEAR) YEAR 





REQUIREMENTS (Dollars) 





Construction (See Table II) 

Nuclear Fuel 

Other Fuel Supply Arrange- 
ments 

Exploration and Development 

Debt Maturities 

Debt and Preference Stock 
Sinking Funds 

Additional Working Capital 
Requirements 

Other (Describe if material) 











SOURCES (Percentages or Dollars) 





External: 
New Money 


Refinancings of 
Maturing Debts 





Internal 





TOTAL SOURCES 








* Electric Utilities Only 
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Instructions to Table | 


1. The General Instructions provide guidance as 


to information to be presented concerning for- 
ward looking information. 


. Provide reasons for any material change or 
difference from previous estimates for both the 
latest year actual and forward looking period. 
The forward looking estimates as of the end of 
the prior year should normally be used as the 
basis for any discussion. General discussion of 
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any previously reported interim changes to the 
estimates may also be appropriate. 


. Any usual uncertainties (uncertainties other 


than those normally inherent in forward looking 
data) should be described. 


. Registrants are encouraged to provide addi- 


tional details concerning the specific nature of 
internal and external funds estimated to be 
generated. 





TABLE II 


CONSTRUCTION PROGRAM EXPENDITURES 





HISTORICAL 


AGGREGATE 
OF LAST 
FIVE YEARS 
( INCLUDING 


LATEST YEAR) YEAR 


LATEST 





ELECTRIC 


Generation 

Transmission 

Distribution 

Other (Segregate 
if Material) 


ESTIMATED 


YEAR 


Pe ey 





TOTALS 








GAS AND/OR 
PIPELINE 


Fiela Gathering 
and Supply 
Synthetic Gas 
Projects 
LNG Plants 
Storage 
Transmission 
Distribution 
Other (Segregate 
if Material) 





TOTALS 








GENERAL OR COM- 
MON FACILITIES 





TOTALS 








(continued on next page) 


* Electric Utilities Only 
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TABLE II 


(continued ) 


CONSTRUCTION PROGRAM EXPENDITURES 





HISTORICAL 


ESTIMATED 
YEAR 


AGGREGATE 


OF LAST 


FIVE YEARS 
( INCLUDING 


LATEST YEAR 


Re ee 





OTHER INFORMA- 
TION 





AFUDC Included 
for Each 
Period 

Pollution 
Control 
Expenditures 


Instructions to Table II 


. The General Instructions provide guidance as 
to information to be presented concerning for- 
ward looking information. 


. Provide reasons for any material change or 
difference from previous estimates of expendi- 
tures for the latest year actual and the forward 
looking period. The forward looking estimates 
as of the end of the prior year should normally 
be used as the basis for any discussion. Gen- 
eral discussion of any previously reported 
interim changes to the estimates may also be 
appropriate. 


. Any unusual uncertainties (uncertainties other 


TABLE III 


than those normally inherent in forward looking 
data) in the planned program should be de- 
scribed. In certain circumstances it may be ap- 
propriate to present the estimated expenditures 
in terms of ranges or to indicate the effect on 
the planned program if a specific event were to 
occur. 


. Indicate the total amount actually expended for 
the period subsequent to the end of the latest 
fiscal year, to a recent date. 


. Proposed projects to be included should at 


least encompass all material projects approved 
by the Board of Directors of the Company even 
if certificates filed with regulatory bodies have 
not yet been approved. 


MAJOR ELECTRIC GENERATING FACILITIES PLANNED 


OR UNDER CONSTRUCTION 





NET 
YEAR OF 


EXPENDITURES COMPANY 


COMPANY TO LATEST 


COMPANY ESTIMATED 
ESTIMATED 
EXPENDITURES ESTIMATED CONSTRUCTION 


UNIT FUEL OWNERSHIP PLANNED CAPABILITY YEAR END OR FOR THE NEXT TOTAL COST 


NAME LOCATION ‘TYPE PERCENTAGE PERATION (KW) 


RECENT DATE FIVE YEARS _COST 


9 JRERNIIN: 
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Instructions to Table Iil consistent with Table Il; however, amounts 
need not be disclosed. 
1. The General Instructions provide guidance as 
to information to be presented regarding for- 
ward looking information. 3. Amounts for capability and expenditures should 


include only the registrant's portion in instances 
2. Inclusion or exclusion of AFUDC should be of partially owned facilities. 


TABLE IV 


ELECTRIC CAPABILITY, PEAK LOAD, AND RESERVE 
MARGIN ESTIMATES AND 
LATEST YEAR ACTUAL 











LATEST ESTIMATED 
YEAR 
ACTUAL 


ELECTRIC CAPABILITY 





Net Generating Capability 
Owned (KW): 


Oil 

Gas 
Coal 
Nuclear 
Hydro 
Other 





TOTAL OWNED 


Firm Purchases 
Other (Explain if Material) 
Less Firm Sales 





Net Capability 


SYSTEM PEAK LOAD 


RESERVE MARGIN PERCENTAGE 


Instructions to Table IV 2. Provide reasons for any material change or 
difference from previous estimates for both the 
latest year actual and the forward looking 

1. The General Instructions provide guidance as period. The forward looking estimates as of the 

to information to be presented concerning for- end of the prior year should normally be used 
ward looking information. as the basis for any discussion. 
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3. Any unusual uncertainties (uncertainties other 
than those normally inherent in projected data) 
should be described. In certain circumstances it 
may be appropriate to indicate the effect on es- 
timates if a specific event were to occur. 


4. Material amounts of firm purchases or sales 


may require additional disclosure. 


5. The adequacy of the forecasted reserve mar- 
gins should be discussed, including any dif- 
ficulties anticipated in maintaining or achieving 
the margins presented. 


TABLE V(A) 


OPERATING STATISTICS - ELECTRIC 





L 2 27k 


OPERATING REVENUES (Dollars) 





Residential 

Small Commercial and Industrial 
Large Commercial and Industrial 
Public Authorities 

Other (Segregate if Material) 
Sales for Resale 


TWELVE MONTHS 
OR SUBSEQUENT 
PERIOD ENDED 


YEAR 








TOTAL FROM ELECTRICITY SALES 


Other Operating Revenues 





TOTAL 








VOLUME SALES (KWH) 





Residential 

Small Commercial and Industrial 

Large Commercial and Industrial 

Public Authorities 

Other (Segregate if Material) 

Sales for Resale (Detail py 
Material Individual Customer) 





TOTAL 








SOURCES OF ELECTRIC ENERGY (KWH) 





Generated: 
Coal 
Oil 
Gas 
Nuclear 
Hydro 
Other 





TOTAL GENERATED 


(chart continued on next page) 
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TABLE V(A) 


OPERATING STATISTICS - ELECTRIC 
(continued ) 





TWELVE MONTHS 
OR SUBSEQUENT 
PERIOD ENDED 





SOURCES OF ELECTRIC ENERGY (KWH) 
(continued ) 








Purchased and Net Interchanged 
Total Generated and Purchased 

Company Use, Distribution Loss 
and Unaccounted For 





TOTAL ENERGY SOLD 








COST OF FUEL (Cents per KWH) 





Coal 

Oil 

Gas 

Nuclear 

Average for All Fuels 


NET CAPABILITY AT END OF 
PERIOD (Kw) 





NET CAPABILITY AT TIME 
OF PEAK (Kw) 





PEAK LOAD (KW) 





RESERVE MARGIN PERCENTAGE 
(Based upon Capability at 
Date of Peak Load) 





ANNUAL LOAD FACTOR PERCENTAGE 





POPULATION OF SERVICE AREA 
(Estimated) 





(chart continued on next page) 
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TABLE V(A) 
OPERATING STATISTICS - ELECTRIC 
(continued) 





TWELVE MONTHS 
YEAR OR SUBSEQUENT 
12345 PERIOD ENDED 





NUMBER OF CUSTOMERS (Monthly 
Average ) 





Residential 

Small Cammercial and Industrial 
Large Camercial and Industrial 
Public Authorities 

Other (Segregate if Material) 
Resale 





TOTAL 








AVERAGE ANNUAL USE PER 
RESIDENTIAL CUSTOMER 





KWH 
Revenue (Dollars) 


AVERAGE REVENUE PER KWH (Cents) 





Residential 

Small Cammercial and Industrial 
Large Cammercial and Industrial 
Other (If Material) 

All Custaners 


SALES TO SIGNIFICANT INDUSTRIES 
(Dollars) 











SALES BY STATE (Dollars) 














DEGREE DAYS (If Space Heating 
or Air Conditioning are 
Material) 





PERCENT OF NORMAL (Thirty Year 
Average) 
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TABLE V(B) 
QPERATING STATISTICS -— GAS 





TWELVE MONTHS 
YEAR OR SUBSEQUENT 


L2345 PERIOD ENDED 
OPERATING REVENUES (Dollars) 








Direct: 
Firm Sales: 


Residential 
Commercial 
Industrial 
Other (Segregate 
if Material) 








Interruptible Sales: 


Commercial 
Industrial 








Sales for Resale 





TOTAL FROM GAS SALES 


Other Operating Revenues 





TOTAL 





VOLUME SALES (MCF) 
Direct: 








Firm Sales: 


Residential 
Commercial 
Industrial 


Other (Segregate 
if Material) 








Interruptible Sales: 


Cammercial 
Industrial 








(chart continued on next page) 
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TABLE V(B) 


OPERATING STATISTICS - GAS 
(continued) 





TWELVE MONTHS 
YEAR OR SUBSEQUENT 
ee eB PERIOD ENDED 





Sales for Resale (Detail by 
Material Individual Customer) 





TOTAL 








SOURCES OF GAS SUPPLY (MCF) 





Purchased : 


Natural Gas Purchased (Detail 
Material Suppliers by 
General Geographic Areas) 

Liquefied Natural Gas 

Synthetic Gas 





TOTAL Purchased 





Produced: 


Natural Gas Produced (Detail 

by General Geographic Areas) 
Liquefied Natural Gas 
Synthetic Gas 





TOTAL Produced 





Total Purchased and Produced 

Storage Withdrawal (Delivery) 

Used in Operations and 
Unaccounted For 





TOTAL GAS SALES 








COST OF FUEL (Cents per MCF) 





Purchased: 


Natural Gas 
Liquefied Natural Gas 
Synthetic Gas 





(chart continued on next page) 


1076/SEC DOCKET 





TABLE V(B) 
OPERATING STATISTICS - GAS 
(continued) 





TWLEVE MONTHS 
YEAR OR SUBSEQUENT 





COST OF FUEL (Cents per MCF) 
(continued ) 





Average for All Purchases 





Produced: 


Natural Gas 
Liquefied Natural Gas 
Synthetic Gas 





Average for All Production 





Average for All Fuel 








SENDOUT CAPABILITY AT END OF 
PERIOD (MCF) 





PEAK DAILY SENDOUT (MCF) 





AVERAGE DAILY SENDOUT (MCF) 





POPULATION OF SERVICE AREA 
(Estimated) 





NUMBER OF CUSTOMERS (Monthly 
Average ) 





Direct: 
Firm: 
Residential 
Commercial 
Industrial 
Other (Segregate 
if Material) 


(chart continued on next page) 
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TABLE V(B) 
OPERATING STATISTICS — GAS 
(continued ) 





TWELVE MONTHS 
YEAR OR SUBSEQUENT 
PERIOD ENDED 





Interruptible: 


Commercial 
Industrial 





Sales for Resale 


TOTAL 








AVERAGE ANNUAL USE PER 
RESIDENTIAL CUSTOMER 





MCF 
Revenue (Dollars) 


AVERAGE REVENUE PER MCF (Cents) 





Direct: 

Firm: 
Residential 
Commercial 
Industrial 
Other (If 
Material ) 

Interruptible: 


Commercial 
Industrial 


Sales for Resale 
All Customers 


SALES TO SIGNIFICANT INDUSTRIES 
(Dollars) 











(chart continued on next page) 
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TABLE V(B) 
OPERATING STATISTICS - GAS 
(continued) 





TWELVE MONTHS 
YEAR OR SUBSEQUENT 
L.2 32655 PERIOD ENDED 





SALES BY STATE (Dollars) 














DEGREE DAYS 





PERCENT OF NORMAL TEMPERATURES 
(Thirty Year Average) 
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TABLE V(C) 
OPERATING STATISTICS - PIPELINE 
TWELVE MONTHS 
YEAR OR SUBSEQUENT 
PERIOD ENDED 








OPERATING REVENUES (Dollars) 





Sales for Resale 
Other Operating Revenues 





TOTAL 








VOLUME SALES (MCF) 





(Detail by Material 
Individual Customers ) 





TOTAL 








SOURCES OF GAS SUPPLY (MCF) 





(Provide same detail as shown 
for gas utilities in Table 
V(B)) 


COST OF GAS SUPPLY (Cents per MCF) 





(Provide same detail as shown 
for gas utilities in Table 
V(B)) 


DELIVERY CAPABILITY AT END OF 
PERIOD (MCF) 





PEAK DAILY DELIVERIES (MCF) 





AVERAGE DAILY DELIVERIES (MCF) 





AVERAGE REVENUE PER MCF (Cents) 





TRANSPORTED FOR OTHERS 





Total Transported (MCF) 
Average Charge Per MCF 
Average Daily Deliveries 
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Instructions to Table V 2. The criteria used for classifying customers as 
small or large commercial and industrial should 
1. Customer classifications provided in Federal be disclosed. 
Energy Regulatory Commission Forms 1 and 2 
should be generally used; however, immaterial 
categories may be combined. 


TABLE VI 


FUEL COST HISTORY - ELECTRIC UTILITIES 





TWELVE MONTHS 
YEAR OR SUBSEQUENT 
PERIOD ENDED 





AVERAGE COST OF FUEL (Dollars) 





Coal: 


Per 
Per 


Oils 


Per 
Per 


GAS: 


Per MCF 
Per BTU 


Uranium Concentrate: 


Per Pound 
Per BTU 


TABLE VII 


NUCLEAR FUEL SUPPLY CYCLE COMMITMENTS 





NET CONVERS ION SPENT 
CAPABILITY URANIUM TO FUEL 


UNIT (KW) CONCENTRATE HEXAFLUORIDE ENRICHMENT FABRICATION STORAGE REPROCESSING 
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STATUTORY AUTHORITY 


The Commission hereby publishes for comment 
Guides 63 and 6, “Proposed Guidelines for Dis- 
closures by Electric and Gas Utility Company,” 
pursuant to the Securities Act of 1933, particularly 
sections 7 and 10 thereof, and the Securities Ex- 
change Act of 1934, particularly sections 12, 13, 
15(d) and 23(a). 


By the Commission. 


George A. Fitzsimmons 
Secretary 





(Secs. 7, 10, 48 Stat. 78, 81; secs. 12, 13, 15(d), 
23(a), 48 Stat. 892, 894, 895, 901; sec. 205, 48 
Stat. 906; sec. 203(a), 49 Stat. 704; secs. 1, 3, 8, 
49 Stat. 1375, 1377, 1379; secs. 8, 202, 68 Stat. 
685, 686; secs. 3, 4, 10, 78 Stat. 565-568, 569, 
570-574, 589; secs. 1, 2, 82 Stat. 454; secs. 1, 2, 
28(c), 84 Stat. 1435, 1497; sec. 105(b), 88 Stat. 
1503; secs. 8, 9, 10, 18, 89 Stat. 117, 118, 119, 
155; 15 U.S.C. 77g, 77j, 771, 781, 78m, 780(d), 
78w(a)). 


SECURITIES ACT OF 1933 
Rel. No. 6086/June 26, 1979 


INVESTMENT COMPANY ACT OF 1940 
Rel. No. 10745/June 26, 1979 


“MONEY MARKET” FUNDS AND CERTAIN 
OTHER MUTUAL FUNDS 


Quarterly Disclosure of Certain historical Informa- 
tion 


AGENCY: Securities and Exchange Commission. 


ACTION: Withdrawal of proposed amendment of 
form. 


SUMMARY: After considering the comments re- 
ceived, the Commission is withdrawing a proposed 
amendment to Form S-5 which would have re- 
quired open-end investment companies investing 
primarily in short-term debt securiteis (usually re- 
ferred to as “money market funds”) and certain 
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other companies temporarily assuming a defen- 
sive positon in such-securities to supplement their 
prospectuses at the end of each calendar quarter 
with an unaudited listing portfolio securities and 
certain historical information. The Commission is 
also stating its view that changes in the quality or 
average maturity of a money market fund’s 
portfolio securities may be a material change re- 
quiring the updating of the prospectus. 


EFFECTIVE DATE: June 26, 1979. 


FOR FURTHER INFORMATION CONTACT: Larry 
L. Greene, Esq., Division of Investment Manage- 
ment, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D.C. 20549 


(202-755-1232). 


SUPPLEMENTARY INFORMATION: On May 31, 
1977, the Commission proposed amending Form 
S-5 [17 CFR 239.15]' under the Securities Act of 
1933 [15 U.S.C. 77a et seq.] (“Act”),? to require 
open-end investment companies investing primar- 
ily in short-term debt securities to supplement their 
prospectuses at the end of each calendar quarter 
through the use of a “sticker” pursuant to Rule 
424(c) [17 CFR 230.424(c)] under the Act. The 
amendment would require that the sticker be 
added within ten days after the end of any calen- 
der quarter during which at any time 50% or more 
of the value of the company’s assets were in- 
vested in debt securities maturing in two years or 
less. 


Currently, there are a significant number of money 
market funds whose portfolios consist primarily of 
short-term debt obligations. Because of the par- 
ticular characteristics of money market funds, such 
as the short-term nature of money market obliga- 
tions, relatively rapid portfolio turnover rate, and 
the likelihood of attracting investors for the short 





‘Form S-5 has been replaced by the new Form 
N-1 [17 CFR 239.15], but to the extent that Form 
N-1 contains a prospectus for the sale of mutual 
fund shares, consideration of the proposed 
amendment invioves essentially the same issues. 


2Securities Act Release No. 5830 [42 FR 29012 
(June 7, 1977)]. 





term, the Commission expressed the view that the 
timeliness of information about their portfolios 
might be more important than with respect to other 
kinds of investment companies. Thus, the Com- 
mission proposed amending Form S-5 to require a 
quarterly prospectus update. It was anticipated 
that quarterly updating would standardize the in- 
formation provided and enable a prospecitive in- 
vestor better to compare and evaluate money 
market funds. 


Since the amendment, as proposed, would apply 
to any open-end company which at any time dur- 
ing the calendar quarter had 50% or more of the 
value of its assets consisting of debt obligations 
maturing in two years or less, it would apply not 
only to money market funds but also to other 
open-end investment companies which temporarily 
assume a “defensive” position in short-term debt 
securities. 


The Commission received fourteen comment let- 
ters, none of which supported the proposal as 
published, although four commentators generally 
agreed that at least some of the information re- 
quired by the amendment was important for in- 
vestors in money market funds. 


Some of the grounds cited by commentators in 
opposition to the proposed amendment were the 
ineffectiveness of quarterly stickered information 
due to rapid portfolio turnover; the disporportion- 
ate cost of implementation relative to the benefit to 
be received; the current availability of similar in- 
formation through alternate sources; the inappro- 
priateness of making the information a prospectus 
rather than a reporting requirement; and the inap- 
propriateness of including mutual funds other than 
money market funds which have assumed a tem- 
porary defensive position in money market obliga- 
tions. 


The Commission has concluded, after considera- 
tion of the public comments, that the proposed re- 
quirement for regular quarterly stickering would 
only partially achieve its objectives and that the 
benefits would be outweighed by the cost involved. 
The Commission will give further consideration to 
whether a different requirement relating to some or 
all of the information described in Securities Act 
Release no. 5830 should be proposed in the fu- 
ture. 


Of course, the Commission's withdrawal of the 
proposed form amendment does not relieve is- 
suers of their obligation to update their prospectus 
by means of a sticker whenever there is a change 
of a material fact disclosed therein. In this regard, 
issuers should be aware that, in the light of the 
short term nature of money market funds, a 
change in the quality or average maturity of the 
portolio holdings of such a fund may be material. 


The form amendment proposed as paragraph 
(e)(1) and (2) of 17 CFR 239.15 is hereby with- 
drawn. 


By the Commision. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6087/June 27, 1979 


In the Matter of 


RETIREMENT SAVINGS PLAN OF WHITMAN & 
RANSOM 

522 Fifth Avenue 

New York, NY 10036 


(18-47) 


NOTICE OF FILING OF AMENDED APPLICA- 
TION PURSUANT TO SECTION 3(a)(2) OF THE 
SECURITIES ACT OF 1933 FOR AN ORDER 
EXEMPTING FROM THE PROVISION OF SEC- 
TION 5 OF THE ACT INTERESTS OR PARTICI- 
PATIONS ISSUED IN CONNECTION WITH THE 
RETIREMENT SAVINGS PLAN OF WHITMAN & 
RANSOM 


NOTICE IS HEREBY GIVEN that the law firm of 
Whitman & Ransom (“Applicant” or ‘“Firm’) filed 
an application on June 21, 1979 for an amended 
order pursuant to Section 3(a)(2) of the Securities 
Act of 1933 (‘Act’) exempting from the registration 
requirements of the Act interests or participations 
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issued in connection with the Retirement Savings 
Plan of Whitman & Ransom (“Plan”). 


Applicant states that the Plan is of the type com- 
monly referred to as a “Keogh” plan, which covers 
employees (in this case, Applicant’s partners) who 
are employees within the meaning of Section 
401(c)(1) of the Internal Revenue code of 1954, as 
amended (‘Code’), and therefore is excepted from 
the exemption provided by Section 3(a)(2) of the 
Act for interests or participations in employee 
benefit plans of certain employers. Section 
3(a)(2)of the Act provides, however, that the 
Commission may exempt from the provisions of 
Section 5 of the Act any interest or participation 
issued in connection with a pension or profit- 
sharing plan which covers employees some or all 
of whom are employees within the meaning of 
Section 401(c)(1) of the Code, if and to the extent 
that the Commission determines this to be neces- 
sary or appropriate in the public interest and con- 
sistent with the protection of investors and the 
purposes fairly intended by the policy and policy 
and provisions of the Act. 


On March 27, 1975 Applicant adopted the Plan 
and on August 4, 1978 the Commission issued an 
Order (Securities Act Release No. 5955) (the 


“1978 Order’) exempting the Plan from Section 5 
of the Act. The 1978 order was based on the 
Firm's application dated December 19, 1977 (the 
“Prior Application’). 


The Prior Application sets forth in detail the opera- 
tive provisions of the Plan and indicates that the 
Plan is qualified under Section 401(a) of the Code 
and is subject to the fiduciary standards and the 
reporting and disclosure requirements imposed by 
the Employee Retirement Income Security Act of 
1974 (“ERISA”). 


The Plan as structured at the time of the 1978 
Order offered participants a choice of two funding 
media: Trust A is invested by the Trustees 
(partners of the Firm) in separate deposit accounts 
in either savings banks or savings and loan as- 
sociations at such available maturity and interest 
rates as the participants may select; and Trust B 
consists or investments made in its discretion by 
the U.S. Trust Company of New York, as trustee. 


Applicant wishes to amend its prior Order to add a 
New Trust C as a funding medium. Participants 
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will be permitted to divide contributions among all 
three funding media. The purpose of Trust C is to 
enable participants to direct their own investments 
made for their individual accounts which will be 
maintained by one or more brokers. Applicant 
states that all expenses and transaction charges 
incurred with respect to an individual account in 
Trust C will be charged only to such account. 


Applicant states that the new option provided by 
Trust C offers Plan participants a meaningful al- 
ternative to the interest investment fund provided 
by Trust A and the Trust B securities fund man- 
aged by a corporate trustee and that therefore 
granting the requested exemption would be ap- 
propriate in the public interest, and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than July 23, 1979, at 5:30 
p.m. submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the rea- 
son for such request, and the issues, if any, or fact 
or law proposed to be controverted, or he may re- 
quest that he be notified if the Commission should 
order a hearing thereon. Any such communciation 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. 
A copy of such request shall be served personally 
or by mail upon Applicants at the address stated 
above. Proof of such service (by affidavit, or in the 
case of an attorney at law, by certificate) shall be 
filed contemporaneously with the request. An 
order disposing of the application will be issued as 
of course following July 23, 1979, unless the 
Commission thereafter orders a hearing upon re- 
quest or upon the Commission’s own motion. Per- 
sons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any 
notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 











SECURITIES EXCHANGE ACT OF 1934 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15944/June 25, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6084/June 25, 1979 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15945/June 25, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6085/June 25, 1979 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15946/June 25, 1979 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE BY THE AMERICAN STOCK EX- 
CHANGE, INC. 


File No. SR-Amex-79-8 


The American Stock Exchange, Inc. submitted on 
June 8, 1979, a proposed rule change under Rule 
19b-4 to add Government National Mortgage As- 
sociation (‘““GNMA”) securities to its United States 
Government odd lot program. Under the proposal, 
all outstanding GNMA securities will be listed for 
trading. The Amex’s United States Government 
Securities Dealers would be required to maintain 
bid and offer quotations on all current production 
GNMA coupons ' which meet the good delivery 





'The proposal defines ‘current production GNMA 
coupons” those bearing the current GNMA coupon 
rate, which is tied to the Federal Housing Associa- 
tion and Veterans Administration mortgage ceiling 
rate. 


standards of the Mortgage-Backed Dealers’ As- 
sociation. 


Trades would be cleared on an ex-clearing basis? 
and be settled in Federal Funds on a normal five- 
day delivery basis (i.e., regular way), except that if 
a trade should settle in the first ten days of a 
month, delivery would be made on the next busi- 
ness day following the tenth of the month. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
June 25, 1979. In order to assist the Commission 
to determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be dis- 
approved, interested persons are invited to submit 
written data, views and arguments concerning the 
submission within 21 days from the date of publi- 
cation in the Federal Register. Persons desiring to 
make written comments should file six copies 
thereof with the Secretary of the Commission, Se- 
curities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Refer- 
ence should be made to File No. SR-Amex-79-8. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. §552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W. Washington, D.C. Copies of the filing and of 
any subsequent amendments will also be available 
at the principal office of the above-mentioned self- 
regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








2The term “ex-clearing basis” refers to clearing 
that is outside of a regular clearing agency, as 
broker to broker. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15947/June 25, 1979 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE BY PACIFIC STOCK EXCHANGE IN- 
CORPORATED 


File No. SR-PSE-79-9 


The Pacific Stock Exchange incorporated (“PSE’’) 
submitted on June 4, 1979, a proposed rule 
change under Rule 19b-4 amending PSE Rule |, 
Sections 3(b) and (e), which respectively set forth 
standards for listing and delisting certain classes 
of securities. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
June 25, 1979. In order to assist the Commission 
to determine whether to approve the proposed rule 
change or insitute proceedings to determine 
whether the proposed rule change should be dis- 
approved, interested persons are invited to submit 
written data, views and arguments concerning the 
submission within 21 days from the date of publi- 
cation in the Federal Register. Persons desiring to 
make written comments should file six copies 
thereof with the Secretary of the Commission, Se- 
curities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Refer- 
ence should be made to File No. SR-PSE-79-9 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. §552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. 


Copies of the filing and of any sebsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory or- 
ganization. 
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For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 15948/June 25, 1979 


Admin. Proc. File No. 3-4424 
In the Matter of 


J.A.B. SECURITIES CO., INC. 
82 Beaver Street 
New York, New York 


(8-13252) 

JOSEPH A. BUONGIORNO 
OPINION OF THE COMMISSION 
BROKER-DEALER PROCEEDINGS 


Grounds for Remedial Action 


Manipulation of Market 


Fraud in Sale of Securities 


Where registered broker-dealer and its president 
engaged in a manipulative scheme to depress the 
market price of securities listed on a national secu- 
rities exchange, and thereby the registered sec- 
ondary offering prices of those securities, so that 
prior short sales could be covered with shares 
purchased in the offerings at lower prices, held, in 
the public interest to revoke broker-dealer’s regis- 
tration and bar president from association with any 
broker or dealer. 


APPEARANCES: 


Davis J. Stolzar, for J.A.B. Securities Co., Inc. and 
Joseph A. Buongiorno. 





Phil Gross and Charles L. Lerner, for the Commis- 
sion’s Division of Enforcement. 


J.A.B. Securities Co., Inc. (“JAB”), a registered 
broker-dealer, and Joseph A. Buongiorno, the 
firm’s president and sole stockholder, appeal from 
the adverse decisions of an administrative law 
judge.’ The law judge found, among other things, 
that respondents had manipulated the markets for 
three securities. He concluded that JAB’s broker- 
dealer registration should be revoked, and that 
Buongiorno whould be barred from association 
with any broker or dealer. 


The administrative law judge found that, during the 
period from March to July 1972, respondents en- 
gaged in a manipulative scheme to depress the 
market price of three securities trading on the 
American Stock Exchange (““Amex’’). Those secu- 
rities were Riblet Products Corporation, Sambo’s 
Restaurants, Inc. and Johnson Products Co., Inc.? 
The pertinent facts are as follows. 


In 1971, respondents engaged in the practice of 
giving indications of interest for registered sec- 
ondary offerings,? selling those securities short, 





'The law judge’s first decision was based on a 
preponderance of the evidence. After the court’s 
decision in Collins Securities Corporation v. 
S.E.C., 562 F.2d 820 (C.A.D.C., 1977), we re- 
manded these proceedings to the law judge so 
that he could re-evaluate his findings on the basis 
of a clear and convincing standard of proof. 
Thereafter, the judge issued a supplemental deci- 
sion in which he reaffirmed his findings on the 
basis of that standard. All of our findings herein 
are based on an independent review of the record 
and on aclear and convincing standard of proof. 


2The law judge also found that respondents’ 
scheme included transactions in the stock of 
Jewelcor, Inc. We make no findings with respect to 
Jewelcor. 


3The term “secondary offering” as used in this 
opinion means a registered offering of securities 


and, after the effective dates of the registration 
statements, purchasing shares in the offerings to 
cover their short sales. Upon discovery of this 
practice, the staff of the National Association of 
Securities Dealers, Inc. (“NASD”) warned Buon- 
giorno in December 1971 or January 1972 that re- 
spondents’ activities might violate the federal se- 
curities laws. 


At about the time, Buongiorno discussed with Vin- 
cent F. Naddeo, a longtime friend who was in 
charge of trading at the brokerage firm of Dixon, 
Dolce & Co., Inc. (“Dixon’”),4 the techniques of 
shorting secondary offerings. Naddeo was also the 
sole stockholder of V.F.N. Associates, Inc. 
(“VFN”),5 a hedge fund he had established as a 
vehicle for trading secondary offerings. Buon- 
giorno and Naddeo agreed that, in an appropriate 
case, after a registration statement had been filed 
with respect to a secondary offering, they would 
place indications of interest for the stock with the 
underwriters, sell it short in the trading market, 
and, after the registration statement became ef- 
fective, cover their short sales with shares pur- 
chased in the offering.” The success of this 
scheme depended, of course, on the establish- 
ment of an offering price which was lower than the 
average price at which the prior short sales had 
been made. 





for which a trading market already exists for the 
same class of securities as that being offered. 


4Naddeo also held an option to purchase 57% of 
Dixon’s stock. 


5VFN maintained its office in Dixon’s suite. 


®6In accordance with their consents, Dixon's 
broker-dealer registration has been revoked, and 
Naddeo and VFN barred from association with any 
broker, dealer, investment adviser or investment 
company. Securities Exchange Act Release No. 
11404 (May 7, 1975), 6 SEC Docket 857. 


7An employee of JAB testified that he heard 
Buongiorno and Naddeo discuss these activities. 
And Buongiorno and Naddeo admitted to an offi- 
cial of an underwriting firm that they were selling 
short and covering their sales with shares pur- 
chased in registered secondary offerings. 
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Although Buongiorno had been warned by the 
NASD about the practice of shorting secondaries, 
he was not deterred from engaging in such con- 
duct with Naddeo. In fact, Buongiorno made simi- 
lar arrangements with a salesman at the broker- 
age firm of Dean Witter & Co., Inc.® 


Buongiorno admittedly introduced Naddeo to vari- 
ous underwriting firms so that Naddeo could pur- 
chase shares in registered offerings. During the 
first six months of 1972, Buongiorno and Naddeo 
had almost daily discussions concerning current 
listings of proposed offerings, their expected ef- 
fective dates, the short selling prospects for the is- 
sues, and the selection of specific stocks for their 
planned modus operandi. When they put their 
scheme into effect, they adopted the following 
pattern.? 


Prior to the effective date of a registration state- 
ment covering a secondary offering, VFN placed 
indications of interest with one or more of the 





8in the spring of 1972, Buongiorno explained to 
the salesman the technique of shorting secondary 
offerings, and suggested that he use this tech- 
nique to benefit some of his retail accounts. The 
salesman opened accounts at JAB for several of 
his customers. He gave indications of interest on 
behalf of his customers for shares of registered 
secondary offerings and, in accordance with their 
arrangement, Buongiorno sold the securities short. 
None of these transactions are covered by the 
order for proceedings, and we make no findings of 
violation with respect to them. But the existence of 
the arrangement between Buongiorno and the 
Dean Witter salesman lends further support to our 
finding of a similar arrangement between Buon- 
giorno and Naddeo. 


®Respondents now claim that Naddeo was not as- 
sociated with Dixon during the relevant period. It is 
true that Naddeo indicated that the left Dixon in 
March 1972. But Dixon’s president testified that 
Naddeo was head of the firm’s trading department 
during the entire period in question. The president 
also identified various order tickets reflecting sales 
to JAB during that period as having been written 
by Naddeo. Moreover, Buongiorno himself testified 
that, from January to June 1972, Naddeo was a 
trader for Dixon and Buongiorno placed orders 
with him at that firm. 
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underwriters. On the effective date, Dixon, osten- 
sibly acting on its own behalf but in fact as agent 
for VFN, sold the security short to JAB. On the 
same day, JAB resold the stock on the Amex 
through the brokerage firm of Dishy, Easton & 
Co.1° 


The sales on the Amex had a depressing effect on 
the market price of the stock and, therefore, on the 
offering price of the secondary issue which was 
based on the market price.'' These actions were 
taken to enable VFN to cover its short position with 
stock it purchased in the offering at the price to 
which it had been lowered with respondents’ as- 
sistance. 


The details of respondents’ activities with respect 
to each of the securities in question are as follows: 


1. Riblet 


The registration statement with respect to the 
Riblet offering became effective on May 16, 1972. 
The offering was priced at 19-¥2, that day’s closing 
price on the Amex, which was 1-¥2 points below 
the price at which the stock had opened. During 
the day, JAB had purchased 2,000 shares of Riblet 
from Dixon in two transactions, and resold them on 
the Amex through Dishy in six transactions at 
prices that declined from 21 to 19-%. These sales 





10Naddeo testified that he discussed with Buon- 
giorno the indications of interest that VFN was 
placing for various offerings and the shorting of 
those offerings. He also testified that Buongiorno 
knew that Dixon’s sales to JAB were really short 
sales for VFN’s account. Respondents argue that 
we should not credit Naddeo’s testimony. But the 
law judge, who heard Naddeo and observed his 
demeanor, credited the testimony in question. We 
find no basis for disagreeing with the law judge’s 
assessment. 


11In each of the three offerings, the underwriting or 
other relevant agreement provided that the offer- 
ing price would be no higher than the last reported 
price for the stock on the Amex immediately prior 
to the determination of the offering price. 





accounted for about one-third of the Amex trading 
volume in the stock on May 16. In the last 18 min- 
utes before trading closed at 3:30 p.m., JAB’s 
sales accounted for 1,000 of the 2,300 shares 
sold. As one of the underwriters testified, JAB’s 


Pur- No. 
chase 
Price 


No. of Shares 
Purchased 


From Dixon Dishv 


of Shares 
Sold Through 


sales, particularly those effected during the last 18 
minutes, had an adverse effect on Riblet’s market 
price, and therefore on the price set for the Riblet 
offering. The following table shows JAB’s pur- 
chases and sales on the day in question: 


Deviation 
From 

Price of 
Last Sale 








1000 20-5 /8 900 


100 
1000 19-3/'4 200 
300 
300 
200 


On May 17, VFN purchased 2,000 shares of Riblet 
in the public offering at 19-1. 


2. Sambo’s 


Sambo’s registration statement became effective 
on May 15, 1972. The issue was priced at 33-%, 


No. of Shares No. 
Purchased Purchase 


from Dixon Price Dishy 


of Shares 
Sold Through of 





Minus 1/8 
Minus 1/8 
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Minus 1/8 
No Change 
Minus 1/8 
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Minus 1/4 
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the price at which the stock closed that day on the 
Amex, which was ‘2 point below its opening price. 
During the day, JAB had purchased 2,500 shares 
of Sambo’s from Dixon in two transactions, and 
resold them on the Amex through Dishy in seven 
transactions at progressively lower prices ranging 
from 34-% to 3-%4. The following table shows the 
transactions in question: 


Deviation 
Sale From Price of 
Price Last Sale 


Time 


Sale 





33-11/16 300 


200 
300 


100 
700 
200 
500 


The 2,500 shares sold by JAB represented over 
35% of the 6,900 shares of Sambo’s traded on the 
Amex on May 15. In the last 8 minutes of trading, 
JAB’s sales accounted for 1,500 of the 1,700 
shares of Sambo’s sold on the exchange. As 
pointed out by one of the underwriters, JAB’s 
sales, particularly those in the last 8 minutes, had 
a substantial effect in driving the market price 
down. VFN purchased covering shares in the of- 
fering at 33-% 





= 


No Change 
No Change 
Minus 1/3 
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3. Johnson 


On June 1, 1972, the day the Johnson registration 
statement became effective, the stock opened on 
the Amex at 35-% an closed at 33, a drop of 2-% 
points. During the day, JAB had purchased 1,500 
shares from Dixon in two transactions, and resold 
them through Dishy on the Amex in six transac- 
tions at prices that decreased from 35 to 33-%%. 
The following table shows the transactions in 
question: 
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No. of Shares No. 
Purchased Purchase 


From Dixon Price Dishv 


of Shares 
Sold Through of 


Deviation 
From Price 
of Last Sale 


Time 
Sale 


Sale Price 





34-5/16 100 
400 
33=7/16 100 
400 
100 
400 


The 1,500 shares sold by JAB accounted for over 
20% of the 6,700 Johnson shares traded on the 
Amex on June 1. In the last 25 minutes of trading, 
JAB sold almost one-half of the 2,000 shares 
traded. As one of the underwriters testified, JAB’s 
sales, particularly those effected in the last 25 
minutes of trading, had a significant impact in 
causing the decline in the market price of Johnson 
stock. Rather than price the secondary offering on 
the basis of the June 1 closing price as he had 
planned, the president of Johnson decided after 
the close of trading to postpone the offering.'2 


IV. 


On the day that each of the three registration 
statements became effective, JAB, after checking 
the market with Dishy, effected several sales of 
the security in question on the Amex. JAB ac- 
counted for a substantial portion of the trading vol- 
ume on those days in each of the securities. The 
blocks of securities that it purchased from Dixon 
were split, enabling JAB to make additional sales 
on the Amex. And those sales were strategically 
timed to achieve maximum impact on closing mar- 
ket prices. It is clear that respondents’ transac- 
tions in each of the three securities caused or 
contributed to the decline in its market price on the 
effective date of the secondary offering. In the 
case of Riblet and Sambo’s, respondents were 
successful in lowering the offering prices. Re- 
spondents’ scheme failed in the case of Johnson 
only because Johnson’s president postponed the 
offering, as a result of the market decline which 
respondents had, at least in part, engineered. 


We conclude that JAB and Buongiorno deliber- 
ately engaged in a manipulative scheme to de- 
press the market price of Riblet, Sambo’s and 
Johnson. And respondents made no disclosure of 





12The Johnson offering was made two weeks later. 
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12:05 -okm, G35 Minus 
12:28 o.m. 34-3/4 Minus 
34-3/3 . Minus 
34 Minus 
33-3,/4 Minus 
33-5/8 Minus l 


1/4 
1/4 
1/4 

8 


their activities to investors, issuers or selling 
shareholders. Accordingly, we conclude that re- 
spondents willfully violated Section 17(a) of the 
Securities Act and Section 10(b) of the Securities 
Exchange Act and Rule 10b-5 thereunder. 


V. 


The administrative law judge also found that re- 
spondents’ manipulative activities violated Section 
9(a)(2) of the Exchange Act. That section, in perti- 
nent part, makes it unlawful to effect a series of 
transactions depressing the price of any security 
registered on a national seurities exchange for the 
purpose of inducing the purchase or sale of such 
security by others. 





13See U.S. v. Charnay, 537 F.2d 341 (C.A. 9, 
1976), cert. denied, 429 U.S. 1000. The court 
stated that Rule 10b-5 prohibits market manipula- 
tions as well as the failure to disclose them. It 
pointed out that the ‘“[flailure to disclose that mar- 
ket prices are being artificially depressed operates 
as a deceit on the market place and is an omission 
of a material fact.” Id. at 351. See also Schlick v. 
Penn-Dixie Cement Corporation, 507 F.2d 384, 
378-81 (C.A. 2, 1974); Landy v. F.D.I.C., Y2—% 
F.2d 139, 161 (C.A. 3, 1973); Crane Company v. 
Westinghouse Air Brake Company, 419 F.2d 787, 
795-6 (C.A. 2, 1969), cert. denied, 400 U.S. 822; 
Mutual Shares Corporation v. Genesco, Inc., 384 
F.2d 540, 546-7 (C.A. 2, 1967). 


Assuming that the Supreme Court's interpretation 
of Section 10(b) of the Exchange Act and Rule 
10b-5 thereunder in Ernst & Ernst v. Hochfelder, 
425 U.S. 185 (1976), a private suit for damages, is 
applicable to proceedings of this sort, a position 
with which we disagree, we find that respondents 
had the requisite scienter. 





As we have seen, respondents engaged in trading 
on the Amex in order to depress the market price 
of certain securities. But respondents argue that 
the record does not establish that their transac- 
tions were effected for the purpose of inducing the 
purchase or sale of such securities by others.'4 
Stressing the fact that they effected sales late in 
the day, respondents contend that the timing of 
those sales left no time for others to buy or sell 
any significant number of shares on the trading 
days in question. But this contention overlooks the 
fact that a number of the sales which respondents 
effected were early enough to permit others to 
react. 


It is true that there is no objective evidence that 
respondents’ purpose in manipulating the price of 
the securities in question was to induce transac- 
tions by others. But respondents intended their 
sales on the Amex to have a depressing effect on 
the market price of three securities. We think the 
inference compelling that those sales were also 
calculated to entice others to effect transactions 
which would further lower those prices.'> Where, 
as here, those who have a sustantial interest in the 
establishment of lower market prices take active 
steps to accomplish their objective, a finding of 
manipulative purpose is warranted.'® 


We conclude, as did the adminstrative law judge, 
that JAB and Buongiorno willfully violated Section 
9(a)(2) of the Exchange Act.'” 





14Such a showing is not required to establish a 
manipulation under Section 17(a) of the Securities 
Act, Section 10(b) of the Exchange Act and Rule 
10b-5 thereunder. See U.S. v. Charnay, supra, 
537 F.2d at 350-351. 


SCf. Thornton & Co., 28 S.E.C. 208, 223 (1948), 
affirmed sub nom. Thornton v. S.E.C., 171 F.2d 
702 (C.A. 2, 1948). 


16 See Crane Company v. Westinghouse Air Brake 
Company, supra, 419 F.2d at 795; The Federal 
Corporation, 25 S.E.C. 227, 230 (1947). 


17 All of our findings of manipulation against re- 
spondents are made under Section 9(a)(2) of the 
Exchange Act as well as under Section 17(a) of 
the Securities Act, Section 10(b) of the Exchange 
Act and Rule 10b-5 thereunder. Thus the sanc- 


Respondents argue that the law judge’s first deci- 
sion'® failed to comply with the Administrative Pro- 
cedure Act in that it did not show his ruling on 
each proposed finding and conclusion.'? This 
contention is without merit. A law judge’s decision 
may be in narrative form and need not specifically 
show his ruling on each proposed finding and con- 
clusion as long as those rulings are in some way 
indicated.2° Here the judge’s decision, which in- 
cluded the statement that the parties’ proposed 
findings and conclusions had been accepted to the 
extent they were consistent with the views ex- 
pressed in that decision, was sufficiently explicit to 
enable the bases for his action to be ascertained. 


Respondents also point out that the law judge is- 
sued his supplemental initial decision?’ prior to the 
expiration of the time specified for the filing of the 
parties’ reply briefs. They complain that this indi- 
cates pre-judgment of the issues, and taints not 
only the law judge’s supplemental decision but 
also his earlier one.22 


We fail to see how the premature issuance of the 
supplemental decision evidences pre-judgment on 





tions we are imposing would be the same even if 
we made no findings under Section 17(a), Section 
10(b) and Rule 10b-5, or, alternatively, if we made 
no findings under Section 9(a)(2). 


The law judge also found certain other violations. 
But we do not think that adverse findings on those 
matters are warranted. 

18See n. 1, supra. 


19See 5 U.S.C. § 557(c). 


20See Stauffer Laboratories, Inc. v. F.T.C., 343 
F.2d 75, 81-2 (C.A. 9, 1965); Coyle Lines, Inc. v. 
U.S., 115 F. Supp. 272, 276 (E.D. La., 1953); 
Norman Pollisky, 43 S.E.C. 613, 619 (1971). 


21See n. 1, supra. 


22We see no significance in the additional fact, ad- 
verted to by respondents, that the supplemental 
decision was filed one day before the date that 
appears on it. 


SEC DOCKET/1091 





the part of the law judge. It appears that he merely 
overlooked the extension of time that he had 
granted for the filing of reply briefs. Moreover, re- 
spondents have not shown that they were preju- 
diced in any way. They made no objection to the 
law judge concerning the issuance of his supple- 
mental decision, did not request reconsideration 
by him, and never filed any reply brief. Moreover, 
they have had ample opportunity to present all of 
their arguments to us. However, although we 
granted respondents’ petition for review of the 
supplemental initial decision and provided for the 
filing of additional briefs respondents did not file 
any brief in support of their petition. 


Respondents argue that the sanctions imposed by 
the law judge are too severe. We cannot agree. 
The misconduct we have found is extremely seri- 
ous. And respondents engaged in that misconduct 
despite the warning Buongiorno received from the 
NASD. 


Manipulation strikes at the integrity of the pricing 
process on which all investors rely. Hence it runs 
counter to the basic objectives of the securities 
laws. As the Senate Committee stated in its report 
on the Exchange Act: 


“The purpose of the act is ... to purge 
the securities exchanges of those prac- 
tices which have prevented them from 
fulfilling their primary function of fur- 
nishing open markets for securities 
where supply and demand may freely 
meet at prices uninfluenced by ma- 
nipulation or control.”23 


In determining that the sanctions imposed by the 
law judge are appropriate, we have also taken into 
account respondents’ prior history in the securities 
business. In 1965, Buongiorno was permanently 
enjoined from violating antifraud, net capital and 





23S. Rep. No. 1455, 73d Cong., 2d Sess., p. 81 
(1934). See also the preambles to the Exchange 
and Securities Acts and Section 2 of the Exchange 
Act. 
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recordkeeping provisions of the securities acts.*4 
In 1970, this Commission sanctioned respondents 
for selling securities at unfair prices and for rec- 
ordkeeping infractions.25 And, in 1975, the NASD 
expelled JAB from membership and barred Buon- 
giorno from association with any member in cer- 
tain capacities for violations of credit extension 
and customer protection provisions. 


In light of the foregoing, we see no basis for le- 
niency. Hence we conclude that the public interest 
requires that JAB’s broker-dealer registration be 
revoked, and that Buongiorno be barred from as- 
sociation with any broker or dealer. 


An appropriate order will issue.26 


By the Commission (Chairman WILLIAMS and 
Commissioners LOOMIS and EVANS); Commis- 
sioners POLLACK and KARMEL not participating. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 15948/June 25, 1979 


Admin. Proc. File No. 3-4424 


In the Matter of 





24S.E.C. v. Joseph A. Buongiorno d/b/a J.A.B. 
Securities Co., 65 Civil Action File No. 181 
(S.D.N.Y., January 26, 1965). 


25Joseph A. Buongiorno, Securities Exchange Act 
Release No. 8870 (April 23, 1970). 


Respondents consented to the issuance of the in- 
junction and to our order without admitting or de- 
nying the allegations against them. 


26 Respondents’ exceptions to the initial decisions 
are overruled or sustained to the extent that such 
exceptions are inconsistent or in accord with the 
views expressed in this opinion. 





J.A.B. SECURITIES CO., INC. 
82 Beaver Street 
New York, New York 


(8-13252) 
JOSEPH A. BUONGIORNO 
ORDER IMPOSING REMEDIAL SANCTIONS 


On the basis of the Commission’s opinion issued 
this day, it is 


ORDERED that the registration of J.A.B. Securi- 
ties Co., Inc. as a broker and dealer be, and it 
hereby is, revoked; and it is further 


ORDERED that Joseph A. Buongiorno be, and he 
hereby is, barred from being associated with any 
broker or dealer. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 15949/June 25, 1979 


Administrative Proceeding No. 3-5706 

In the Matter of 

DREW INVESTMENT ASSOCIATES, INC. 
File No. (801-14509) 

LESTER A. EVELL 

JAMES E. WALKER 


Order Imposing Remedial Sanction 


On April 10, 1979 the Securities and Exchange 
Commission entered an Order for Public Pro- 


ceedings in the Matter of Drew Investment As- 
sociates, Inc. (“Drew”), Lester A. Euell (‘Euell’’) 
and James E. Walker (‘Walker’). 


In connection with this administrative Proceeding, 
Drew an investment adviser, Euell and Walker, the 
two principals of Drew, have submitted Offers of 
Settlement which the Commission has determined 
to accept. Solely for the purpose of these pro- 
ceedings and any other proceedings pursuant to 
specified sections of the Investment Advisers Act 
of 1940 (“Advisers Act”), and without admitting or 
denying the findings herein, respondents consent 
to the findings and sanctions set forth below. 


On the basis of the Order for Proceedings and the 
Offers of Settlement it is found that from on or 
about September, 1977, to February, 1979, Drew 
willfully violated and Euell and Walker willfully 
aided and abetted violations of Sections 203(a), 
205(2), 206(1), 206(2), 206(4) and 207 of the Ad- 
visers Act and Rules 206(4)-1(a), 206(4)-1(a)(2) 
and 206(4)-1(a)(5) thereunder in connection with 
the publication of the Drew Odd Lot Studies 
(“DOLS”), an investment advisory letter. 


In view of the foregoing it is in the public interest to 
impose the sanctions specified in the Offers of 
Settlement. 


ACCORDINGLY, IT IS ORDERED THAT: 


(1) Drew and Walker be, and they hereby are, 
censured. 


(2) Euell is hereby suspended from associating 
with an Investment Adviser for a period of thirty 
(30) days from the entry of this Order. 


(3) Drew will comply with the terms of its under- 
taking submitted with its Offer of Settlement that it 
will: 


a) Disclose to clients of Drew the terms 
of the Order entered by the Commission 
and the terms of its undertaking. 
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b) Make a rescission offer of the sub- 
scription price of its investment letter to 
all subscribers who purchased their 
subscription from April 25, 1978 to the 
present. The rescission offer must re- 
main open for 90 days. 


c) Disclose to all clients, and subscrib- 
ers to its investment letter the correct 
educational background of its editor 
Euell to disclose that Euell does not 
have a Ph.D. in Economics and to 
cease using the title Ph.D. after Euell’s 
name. 


d) Amend its Form ADV to correct the 
deficiencies which are the subject of this 
proceeding. 


e) Disclose to all prospective clients of 
Drew for one year after the entry of the 
Order that Drew was the subject of this 
Administrative Proceeding. 


f) Retain an attorney for a period of two 
years to review all future advertise- 
ments publications and communications 
with clients and prospective clients. 


g) Disclose to clients and prospective 
clients that Garfield Drew does not 
make any contributions to the publica- 
tion of DOLS. 


h) Disclose to clients of Drew that DOLS 
did not recommend certain stocks pre- 
viously claimed to have been recom- 
mended, as outlined in the undertak- 
ings. 


i) Cease publishing (i) incomplete lists 
of recommendations, (ii) list of recom- 
mendations without the required cautio- 
nary legend. 


j) Cease making misleading statements 
to clients and prospective clients re- 
garding the length of time DOLS has 
been published by present manage- 
ment. 


k) File an affidavit of compliance with 
the Commission’s Miami Branch Office 
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within ten (10) days after compliance by 
Drew with its undertaking and/or ini- 
tiating procedures satisfactory to the 
Commission’s staff to assure com- 
pliance with the undertakings. 


(4) Drew’s registration as an investment adviser 
will become effective 30 days after compliance by 
Drew with its undertakings. 


(5) Euell will comply with the undertakings con- 
tained in his Offer of Settlement that among other 
things requires him to: 


a) Disclose to clients and prospective 
clients of Drew his correct educational 
background. 


b) Cause the Form ADV filed with the 
Commission on behalf of Drew to reflect 
his correct business and educational 
background. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15950/June 25, 1979 


Administrative Proceeding 
File No. 3-5730 
In the Matter of 
VAPOR CORPORATION 


ORDER GRANTING APPLICATION PURSUANT 
TO SECTION 12(h) OF THE 1934 ACT. 


An order has been issued granting the application 
of Vapor Corporation for an exemption, pursuant 
to Section 12(h) of the Securities Exchange Act of 
1934, from the reporting requirements of Section 
15(d) of that Act. It appears to the Commission 
that the exemption is consistent with the public 





interest and the protection of investors, in view of 
the fact that the company no longer has any public 
shareholders. 


SECURITIES EXCHANGE OF 1934 
Release No. 15951/June 25, 1979 


Administrative Proceeding File No. 3-5710 
In the Matter of 

SKIL CORPORATION 

File No. 81-496 


ORDER GRANTING APPLICATION PURSUANT 
TO SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has is- 
sued an order granting the application of Skil Cor- 
poration, pursuant to Section 12(h) of the Securi- 
ties Exchange Act of 1934, as amended (the 
“1934 Act’), for an exemption from the reporting 
obligations of Section 13 of the 1934 Act. 


Since the Applicant was merged into a wholly 
owned subsidiary of Emerson Electric Co. (““Emer- 
son’) which became the sole stockholder and 
since Emerson will fulfill all reporting requirements 
with respect to the Applicant’s debentures, its ap- 
peared to the Commission that granting the re- 
quested exemption would not be inconsistent with 
the public interest or the protection of investors. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15952/June 25, 1979 


Administrative Proceeding File No. 3-5719 
In the Matter of 


KOPPERS COMPANY, INC., successor to Ivy 
Corporation 


File No. 81-514 


ORDER GRANTING APPLICATION PURSUANT 
TO SECTION 12(h) OF THE ACT 


The Securities and Exchange Commission has is- 


sued an order granting the application of Koppers 
Company, Inc., successor to Ivy Corporation, pur- 
suant to Section 12(h) of the Securities Exchange 
Act of 1934 (the “1934 Act’) for an exemption from 
the reporting requirements of Sections 13 and 
15(d) of the Act. 


On May 18, 1979, a notice was issued on the filing 
of said application giving interested parties an op- 
portunity to request a hearing and stating that an 
order disposing of the application might be issued 
upon the basis of information stated therein unless 
a hearing should be offered. No request for a 
hearing has been filed and the Commission has 
not ordered a hearing. 


The matter having been considered, it is found that 
the requested exemption is appropriate, in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the 1934 Act. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15953/June 25, 1979 


Administrative Proceeding File No. 3-5409 
In the Matter of 
AIR CALIFORNIA 


ORDER GRANTING APPLICATION PURSUANT 
TO SECTION 12(h) OF THE ACT 


The Securities and Exchange Commission has is- 
sued an order granting the application of Air 
California (“Applicant”), a wholly-owned subsidiary 
of Westgate-California Corporation, pursuant to 
Section 12(h) of the Securities Exchange Act of 
1934 for an exemption from the reporting require- 
ments of Sections 13 and 15(d) of that Act, and 
denying two requests for a hearing. 


It appeared to the Commission that the grant of 
the exemption would not be inconsistent with the 
public interest in view of the fact that none of the 
Applicant’s securities are held publicly and that 
granting a hearing to the requestors was not war- 
ranted because it would add nothing to the ulti- 
mate decision on the application. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15954/June 25, 1979 


Administrative Proceeding File No. 3-5691 
In the Matter of 

JENN-AIR CORPORATION 

File No. 81-488 


ORDER GRANTING APPLICATION PURSUANT 
TO SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has is- 
sued an order granting the application of Jenn-Air 
Corporation, an Indiana corporation, for an 
exemption from the reporting requirements of Sec- 
tions 13 and 15(d) of the Securities Exchange Act 
of 1934. It appears to the Division that the re- 
quested exemption is not inconsistent with the 
public interest or the protection of investors. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15955/June 25, 1979 


Administrative Proceeding File No. 3-5645 
In the Matter of 


LEGGETT & PLATT, INCORPORATED, on be- 
half of 

Legget Wire Company, successor to Adam 

Metals Company, Inc. 


File No. 81-454 


ORDER GRANTING APPLICATION PURSUANT 
TO SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has is- 
sued an order granting the application of Leggett & 
Platt Incorporated, on behalf of Leggett Wire 
Company, successor to Adcom Wire Company, 
Inc., pursuant to Section 12(h) of the Securities 
Exchange Act of 1934 (the ‘1934 Act’) for an 
exemption for Leggett Wire Company from the re- 
porting requirements of Sections 13 and 15(d) of 
the Act. 


On May 18, 1979, a notice was issued on the filing 
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of said application giving interested parties an op- 
portunity to request a hearing and stating that an 
order disposing of the application might be issued 
upon the basis of information stated therein unless 
a hearing should be ordered. No request for a 
hearing has been filed and the Commission has 
not ordered a hearing. 


The matter having been considered, it is found that 
the requested exemption is appropriate, in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the 1934 Act. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15956/June 25, 1979 


Administrative Proceeding File No. 3-5708 
In the Matter of 
DEL MONTE CORPORATION 


ORDER GRANTING APPLICATION PURSUANT 
TO SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has is- 
sued an order granting the application of Del 
Monte Corporation (‘Applicant’), pursuant to Sec- 
tion 12(h) of the Securities Exchange Act of 1934, 
for an exemption from the reporting requirements 
of Section 15(d) of that Act. 


It appears to the Commission that the requested 
exemption is appropriate, in the public interest and 
consistent with the protection of investors and the 


purposes fairly intended by the policy and provi- 
sions of the 1934 Act. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15957/June 25, 1979 
Administrative Proceeding File No. 3-5720 
In the Matter of 


UNION CARBIDE INTERNATIONAL CAPITAL 
CORPORATION 


File No. 81-517 





ORDER GRANTING APPLICATION PURSUANT 
TO SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has is- 
sued an order granting the application of Union 
Carbide International Capital Corporation, pur- 
suant to Section 12(h) of the Securities Exchange 
Act of 1934 (the “1934 Act’) for an exemption from 
the reporting requirements of Sections 13 and 
15(d) of the Act. 


On May 18, 1979, a notice was issued on the filing 
of said application giving interested parties an op- 
portunity to request a hearing and stating that an 
order disposing of the application might be issued 
upon the basis of information stated therein unless 
a hearing should be ordered. No request for a 
hearing has been filed and the Commission has 
not ordered a hearing. 


The matter having been considered, it is found that 
the requested exemption is appropriate, in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
Policy and provisions of the 1934 Act. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15958/June 25, 1979 


Administrative Proceeding File No. 3-5705 
In the Matter of 
UARCO INCORPORATED 


ORDER GRANTING APPLICATION PURSUANT 
TO SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has is- 
sued an order exempting Uarco Incorporated (the 
“Applicant’) from the periodic reporting require- 
ments under Section 15(d) of the Securities Ex- 
change Act of 1934. On February 1, 1979, the Ap- 
plicant became a wholly-owned subsidiary of City 
Investing Company as the result of a merger. 


It appears to the Commission that the exemption is 
not inconsistent with the public interest or the 
protection of investors, and that no significant 
benefit will accrue to investors or the public if the 
Applicant is required to file the subject reports. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15959/June 25, 1979 


Administrative Proceeding File No. 3-5716 
GREEN GIANT COMPANY 
(81-520) 


ORDER GRANTING APPLICATION PURSUANT 
TO SECTION 12(h) OF THE 1934 ACT. 


The Securities and Exchange Commission has is- 
sued an order granting the application of Green 
Giant Company, a Delaware corporation, for an 
exemption from the reporting requirements of Sec- 
tions 13 and 15(d) of the Securities Exchange Act 
of 1934. It appears to the Commission that the re- 
quested exemption is not inconsistent with the 
public interest or the protection of investors. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15960/June 25, 1979 


Administrative Proceeding File No. 3-5726 
In the Matter of 

FALCON SEABOARD INC. 

(81-524) 


ORDER GRANTING APPLICATION PURSUANT 
TO SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has is- 
sued an order granting the application of Falcon 
Seaboard Inc. for an exemption from the reporting 
requirements of Sections 13 and 15(d) of the Se- 
curities Exchange Act of 1934. It appears to the 
Commission that the requested exemption is not 
inconsistent with the public interest or the protec- 
tion of investors. 


SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 15961/June 25, 1979 


An order has been issued granting the application 
requesting withdrawal of the following securities of 
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FIBREBOARD CORPORATION from listing and 
registration on the New York Stock Exchange, Inc. 
: 4-%% Convertible Subordinated Debentures, 
due October 15, 1993; and 6-%% Convertible 
Subordinated Debentures, due October 15, 1998. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15962/June 26, 1979 


Administrative Proceeding File No. 3-5699 
In the Matter of 

BERGSTROM PAPER COMPANY 

File No. 81-487 


ORDER GRANTING APPLICATION PURSUANT 
TO SECTION 12(h) 


The Securities and Exchange Commission has is- 
sued an order granting the application of 
Bergstrom Paper Company (the “Applicant’’) pur- 
suant to Section 12(h) of the Securities Exchange 
Act of 1934, as amended (the “1934 Act’), for an 
exemption from the reporting requirements of Sec- 
tions 13 and 15(d) of the 1934 Act. 


Since, as the result of a merger with and into P.H. 
Glatfelter Company on January 30, 1979, the Ap- 
plicant has no securities owned by the public, it 
appeared to the Commission that granting the re- 


quested exemption would not be inconsistent with 
the public interest or the protection of investors. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15963/June 26, 1979 
Administrative Proceeding File No. 3-w5644 
In the Matter of 


WJA REALTY, successor to WORLD JAI-ALAI, 
INC. 


File No. 81-452 


ORDER GRANTING APPLICATION PURSUANT 
TO SECTION 12(h) OF THE 1934 ACT 
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The Securities and Exchange Commission has is- 
sued an order granting the application of WJA Re- 
alty, successor to World Jai-Alai, Inc., pursuant to 
Section 12(h) of the Securities Exchange Act of 
1934 (the “1934 Act’) for an exemption from the 
reporting requiredments of Section 13 and 15(d) of 
the Act. 


On April 30, 1979, a notice was issued on the filing 
of said application giving interested parties an op- 
portunity to request a hearing and stating that an 
order disposing of the application might be issued 
upon the basis of information stated therein unless 
a hearing should be ordered. No request for a 
hearing has been filed and the Commission has 
not ordered a hearing. 


The matter having been considered, it is found that 
the requested exemption is appropriate, in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the 1934 Act. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15964/June 26, 1979 


Administrative Proceeding File No. 3-5580 
In the Matter of 

THE CITY OF MILAN 

File No. 81-411 


ORDER GRANTING APPLICATION PURSUANT 
TO SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has is- 
sued an order granting the application of The City 
of Milan for an exemption from the reporting re- 
quirements of Section 13 of the Securities Ex- 
change Act of 1934. It appears to the Commission 
that the requested exemption is not inconsistent 
with the public interest or the protection of inves- 
tors. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15965/June 26, 1979 


Administrative Proceeding File No. 3-5702 





In the Matter of 
MERCURY GENERAL CORPORATION 
File No. 81-477 


ORDER GRANTING APPLICATION PURSUANT 
TO SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has is- 
sued an order granting the application of Mercury 
General Corporation pursuant to Section 12(h) of 
the Securities Exchange Act of 1934, as amended 
(the ‘“19Act’’) for an exemption from the reporting 
requirements of Sections 13 and 15(d) of the 1934 
Act. 


The matter having been considered, it is found that 
the requested exemption is appropriate in the pub- 
lic interest, and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the 1934 Act. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15966/June 26, 1979 


Administrative Proceeding File No. 3-5688 
In the Matter of 

OLINKRAFT, INC. 

File No. 81-490 


ORDER GRANTING APPLICATION PURSUANT 
TO SECTION 12(g) OF THE 1934 ACT 


The Securities and Exchange Commission has is- 
sued an order granting the application of Olinkraft, 
Inc., a Delaware corporation, for an exemption 
from the reporting requirements of Sections 13 
and 15(d) of the Securities Exchange Act of 1934. 
It appears to the Division that the requested 
exemption is not inconsistent with the public inter- 
est or the protection of investors. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15967/June 26, 1979 


Administrative Proceeding File No. 3-5709 


In the Matter of 
COSCO, INC. 
File No. 81-502 


ORDER GRANTING APPLICATION PURSUANT 
TO SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has is- 
sued an order granting the application of Cosco, 
Inc., an Indiana corporation, for an exemption from 
the reporting requirements of Sections 13 and 
15(d) of the Securities Exchange Act of 1934. It 
appears to the Commission that the requested 
exemption is not inconsistent with the public inter- 
est or the protection of investors. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15968/June 26, 1979 


Administrative Proceeding 
File No. 3-5722 


In the Matter of 
AMIC CORPORATION 
File No. 81-482 


ORDER GRANTING APPLICATION PURSUANT 
TO SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission issued 
an order granting the application of AMIC Corpo- 
ration pursuant to Section 12(h) of the Securities 
Exchange Act of 1934 for an exemption from the 
reporting requirements of Sections 13 and 15(d) of 
that Act. 


On May 18 1979, a notice was issued on filing of 
said application giving interested persons an op- 
portunity to request a hearing and stating that an 
order granting the application might be issued 
upon the basis of the information stated therein 
unless a hearing should be ordered. No request 
for a hearing has been filed and the Commission 
has not ordered a hearing. 


The matter having been considered, it is found that 
the requested exemption is appropriate, in the 
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public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the 1934 Act. 


Administrative Proceeding File No. 3-5715 
Release No. 15969/June 26, 1979 


In the Matter of 
GREAT SOUTHWEST CORPORATION 


ORDER GRANTING APPLICATION PURSUANT 
TO SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has is- 
sued an order granting the application of Great 
Southwest Corporation (the “Applicant”) pursuant 
to Section 12(h) of the Securities Exchange Act of 
1934 for an exemption from the reporting require- 
ments of Section 13 and 15(d) of the Act. 


On May 18 1979, a notice was issued on the filing 
of said application giving interested persons an 
opportunity to request a hearing and stating that 
an order disposing of the application might be is- 
sued upon the basis of the information stated 
therein unless a hearing should be ordered. No 
request for a hearing has been filed and the Com- 
mission has not ordered a hearing. 


The matter having been considered, it is found that 
the requested exemption is appropriate, in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the 1934 Act. 


Administrative Proceeding File No. 3-5714 
Release No. 15970/June 26, 1979 


In the Matter of 
MOULDINGS, INC. 


ORDER GRANTING APPLICATION PURSUANT 
TO SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has is- 
sued an order granting the application of Mould- 
ings, Inc. (the “Applicant”) pursuant to Section 12 
(h) of the Securities Exchange Act of 1934 for an 
exemption from the reporting requirements of Sec- 
tion 13 and 15(d) of the Act. 
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On May 18, 1979, a notice was issued on the filing 
of said application giving interested persons an 
opportunity to request a hearing and stating that 
an order disposing of the application might be is- 
sued upon the basis of the information stated 
therein unless a hearing should be ordered. No 
request for a hearing has been filed and the Com- 
mission has not ordered a hearing. 


The matter having been considered, it is found that 
the requested exemption is appropriate, in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the 1934 Act. 


SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 15971/June 26, 1979 


A notice has been issued giving interested per- 
sons until July 27 to comment on the application 
requesting withdrawal of the common stock of 
DOCUMATION INCORPORATED from listing and 
registration on the American Stock Exchange, Inc. 


SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 15972/June 26, 1979 


Orders have been issued granting the applications 
of the New York Stock Exchange, Inc. to strike the 
common stocks of the following issuers from listing 
and registration thereon: NATIONAL AVIATION & 
TECHNOLOGY CORPORATION ($5 par value) 
and WASHINGTON STEEL CORPORATION 
($1.00 par value). 


SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 15973/June 26, 1979 


Accounting Series Rel. No. 265/June 26, 1979 
Admin. Proc. File No. 3-5777 
In the Matter of 


LAWRENCE J. STERN 
632 Kensington Drive 
Westfield, New Jersey 07090 


Rules of Practice 
Rule 2(e) 





ORDER INSTITUTING PROCEEDINGS AND AC- 
CEPTING RESIGNATION FROM PRACTICE AND 
APPEARANCE BEFORE THE COMMISSION 


In connection with a proposed administrative pro- 
ceeding to be brought pursuant to Rule 2(e) of the 
Rules of Practice of the Securities and Exchange 
Commission (“Commission”), 17 CFR 201.2(e), 
Lawrence J. Stern (“Stern”), a public accountant, 
has submitted an Offer of Settlement which the 
Commission has determined to accept. Solely for 
the purpose of these proceedings and any other 
proceedings pursuant to the Securities and Ex- 
change Act of 1934 (“Exchange Act’), Securities 
Act of 1933 (‘Securities Act’), Investment Advis- 
ers Act of 1940, Investment Company Act of 1940, 
and without admitting or denying the findings 
herein, respondent Stern consents to the findings 
and sanctions set forth below. 


Accordingly, IT IS ORDERED that proceedings 
pursuant to Rule 2(e) of the Commission's Rules 
of Practice be, and hereby are, instituted. 


On the basis of the Offer of Settlement, it is found 
that: 


1.On March 13, 1978, the United States District 
Court for the District of New Jersey permanently 
enjoined respondent Stern from violating Sections 
5(a), 5(c) and 17(a) of the Securities Act, Section 
10(b) of the Exchange Act and Rule 10b-5 pro- 
mulgated thereunder;' 


2. Respondent Stern willfully violated and willfully 
aided and abetted violations of Sections 5(a), 5(c) 
and 17(a) of the Securities Act, Section 10(b) of 
the Exchange Act and Rule 10b-5 promulgated 
thereunder; 


In view of the foregoing, it is in the public interest 
to impose the sanction specified in the Offer of 
Settlement. 


Accordingly, IT |S ORDERED THAT: 


The RESIGNATION of Lawrence J. Stern from ap- 
pearing or practicing before the Commission as an 





'SEC v. Peter J. Bonastia, et al., Civil No. 78-496 
(D.N.J. 1978). Stern, without admitting or denying 
the allegations of the complaint, consented to the 
entry of such injunction. 


accountant be, and hereby is ACCEPTED, and he 
shall no longer have the privilege of so appearing 
or practicing, such resignation to be effective at 
the opening of business on the second Monday 
ater the date of this Order. 


For the Commission by its Secretary pursuant to 
delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15974/June 26, 1979 


In the Matter of 


BANKER ACCEPTANCE COMPANY, 
(File Nos. 8-17470 and 801-08975) 


JOHN J. SULLIVAN, 


DAVID H. GAFFNEY 


In connection with an administrative proceeding, 
Bankers Acceptance Company (“BAC”), a regis- 
tered investment adviser and broker-dealer, John 
J. Sullivan (“Sullivan”), the President and a direc- 
tor of BAC, and David H. Gaffney (‘Gaffney’), 
formerly a director and officer of BAC, have sub- 
mitted Offers of Settlement (“Offers”) which the 
Commission has determined to accept. 


Solely for the purpose of these proceedings and 
without admitting or denying any allegations or 
findings herein, BAC, Sullivan and Gaffney have 
consented to the findings and sanctions set forth 
below. 


Accordingly, IT IS ORDERED that proceedings 
pursuant to Sections 15(b) of tecurities Exchange 
Act of 1934 (“Exchange Act’), 9(b) of the Invest- 
ment Company Act of 1940 and 203(e) and (f) of 
the Investment Advisers Act of 1940 (‘‘Advisers 
Act’) be, and they hereby are, instituted. 
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On the basis of this Order Instituting Proceedings 
and Imposing Remedial Sanctions (‘Order’) and 
the Offers it is found that: 


A. Each respondent willfully violated, and wilfully 
aided and abetted violations of, Section 17(a) of 
the Securities Act of 1933, and willfully violated, 
and wilfully aided and abetted violations of, Sec- 
tion 10(b) of the Exchange Act and Rule 10b-5 
thereunder, and respondent BAC willfully violated, 
and respondents Sullivan and Gaffney willfully 
aided and abetted violations of Section 206(1), (2) 
and (4) of the Advisers Act and Rule 206(4)-1 
thereunder, in connection with the offer and sale of 
common stock of the California Fund for Invest- 
ment in U.S. Government Securities, Inc. 
(“California Fund”): 


(1) During the period from on or about 
January 14, 1978, through June 30, 
1978, in connection with the disclosure 
of facts in the prospectuses of California 
Fund dated April 29, 1977 and May 1, 
1978 concerning the indemnity agree- 
ment of January 14, 1978, entered into 
by the California Fund, Sullivan and 
Gaffney; 


(2) during the period from on or about 
April 29, 1977, through May 1, 1978, by 
omitting to disclose in the California 
Fund’s prospectus dated April 29, 1977, 
risks associated with reverse repur- 
chase agreements entered into by 
California Fund; 


(3) during the period from on or about 
April 29, 1977, thorugh June 30, 1978, 
by omitting to disclose risks associated 
with the purchase and sale by the 
California Fund of commitments for the 
future delivery of securities guaranteed 
as to principal and interest by the Gov- 
ernment National Mortgage Association 
(“GNMA”) in the prospectuses referred 
to in subparagraph (1) above; 


(4) during the period from on or about 
January 1, 1977, through June 30, 
1978, in connection with the advertise- 
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ments titled ‘Facts about the California 
Fund” and “The Four Year Growth Rec- 
ord of $10,000 Invested in California 
Fund”; 


B. Respondents willfully aided and abetted viola- 
tions of Sections 8(b), 13(a) and 18(f) of the In- 
vestment Company Act of 1940 during the period 
from on or about January 20, 1977, through July 
25, 1978, in connection with the California Fund’s 
entering into reverse repurchase agreements with 
entities other than banks; 


C. Respondents willfully aided and abetted a vio- 
lation of Section 30(d) (1) of the Investment Com- 
pany Act of 1940 and Rule 30d-1 thereunder inci- 
dent to the distribution of the June 30, 1977 semi- 
annual financial statements of the California Fund. 


IV. 


The Commission has been advised: that in 
January 1978, Sullivan, Gaffney and the California 
Fund entered into an indemnity agreement under 
which Sullivan and Gaffney agreed to hold the 
California Fund harmless from any losses occur- 
ring upon its sale of commitments to purchase ap- 
proximately $20 million in GNMA securities, or 
upon its sale of any of such securities; that pur- 
suant to such indemnity Sullivan has to date paid 
to the California Fund approximately $625,000, 
and Gaffney has to date paid to the California 
Fund approximately $75,000; and that the market 
value of the securities covered by such indemnity 
which are still owned by the California Fund is ap- 
proximately $90,000 less than the purchase price. 


V. 


In view of the foregoing, it is in the public interest 
to impose the sanctions specified in the Offers. 
Accordingly, IT |S ORDERED that upon the effec- 
tive date of this Order (which shall be the second 
Monday following the entry date of this Order) that: 


A. BAC be, and hereby is, censured; 


B. BAC shall waive any investment advisory fee 
from California Fund for services during the 180- 
day period immediately following the effective date 
of this Order, except that BAC shall be reimbursed 





for actual expenses incurred during that period up 
to, but not exceeding, % of 1% of the net assets of 
California Fund; 


C. For a period of 15 business days, Sullivan shall 
be suspended from association with any invest- 
ment adviser or broker or dealer and shall be pro- 
hibited from acting as employee, officer or director 
of any investment company; 


D. For a period of three years from the effective 
date of this Order (unless a different time period 
for compliance is specified in the undertakings re- 
ferred to below), BAC and Sullivan will comply in 
all material respects with the undertakings con- 
tained in their Offer to the effect that 1) BAC and 
Sullivan will render reasonable assistance to out- 
side legal counsel for California Fund (“Counsel”) 
who a) shall have access to all records of Califor- 
nia Fund and BAC, b) shall be permitted to assist 
the employees of BAC and California Fund in es- 
tablishing procedures with a view to seeing that 
filings are timely made with regulatory authorities, 
c) shall have the right to attend all meetings of 
California Fund’s Board of Directors (“Board’’) and 
shareholders and to make quarterly reports to the 
Baord, and d) shall have the opportunity to advise 
the directors of any steps that are necessary and 
advisable to see that California Fund complies with 
applicable laws; 2) BAC and Sullivan will send to 
Council any agenda of all Board meetings at least 
three business days before each such meeting; 3) 
BAC and Sullivan will obtain the specific approval 
of California Fund’s Board of Directors before ef- 
fecting any borrowings on behalf of California 
Fund which exceed 5% of the gross assets of 
California Fund or are not for temporary purposes; 
and 4) BAC and Sullivan shall submit a written list 
to the San Francisco Branch Office of the Com- 
mission specifying each employee of BAC and 
California Fund, their duties, responsibilities, 
training, and experience within 365 days from the 
effective date; and 


E. For a period of 15 business days Gaffney shall 
be suspended from association with any invest- 
ment adviser or broker or dealer and shall be pro- 
hibited from acting as employee, officer or director 
of any investment company. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15975/June 27, 1979 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 682/June 27, 1979 


SECURITIES INVESTOR PROTECTION ACT OF 
1970 


Release No. 90/June 27, 1979 
Administrative Proceeding File No. 3-5636 
In the Matter of 

TERRENCE C. MADDEN 


FINDINGS AND ORDER IMPOSING REMEDIAL 
SANCTIONS 


In these broker-dealder proceedings under the 
Securities Exchange Act of 1934 (‘‘Exchange 
Act’), the Investment Advisers Act of 1940, and 
the Securities Investor Protection Act of 1970 
(“SIPA’’)' Terrence C. Madden (‘Madden’), a 
former president and director of the IES Manage- 
ment Group, Inc. (“IES”), a registered broker- 
dealer and investment adviser located in Irvington, 
New Jersey, has submitted an Offer of Settlement, 
without admitting or denying the allegations in the 
Order for Proceedings, which the Commission has 
determined in the public interest to accept. 


On the basis of the Order for Proceedings and the 
Offer of Settlement, it is found that: 





‘In the Matter of Terrence C. Madden, Admin. 
Proc. File No. 3-5636, instituted on January 30, 
1979. See Securities Exchange Act Release No. 
34-15539. 
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A. Terrence C. Madden willfully violated and will- 
fully aided and abetted violations of Sections 5(a), 
5(c) and 17(a) of the Securities Act of 1933 (‘Se- 
curities Act’) and Sections 10(b), 15(c)(2), 
15(c)(3) and 17(a) of the Exchange Act, and Rules 
10b-5, 15c2-4, 15c3-1, 15c3-3, 17a-3, 17a-4 
and 17a-11 thereunder in connection with the offer 
and sale of securities in the form of interests in 
limited partnerships syndicated by IES from 
January 1, 1974, to December 31, 1976. 


B. On December 13, 1978, the United States Dis- 
trict Court for the District of New Jersey entered an 
Order for Summary Judgment by Declaration 
which found that Madden had engaged in acts, 
practices and courses of business in violation of 
Sections 5(a), 5(c) and 17(a) of the Securities Act, 
and Sections 10(b), 15(c)(2) and 15(c)(3) of the 
Exchange Act and Rules 10b-5, 15c2-4 and 
15c3-3 thereunder as alleged in the Commission's 
Complaint.2 


C.On or about September 27, 1977, the United 
States District Court for the District of New Jersey 
issued a decree adjudicating the customers of IES 
to be in need of protection under the provisions of 
SIPA and appointing a trustee for the liquidation of 
IES pursuant to Section 5(b)(3) of SIPA. 


D. At all times prior to the appointment of a trustee 
pursuant to SIPA, Madden served as a director of 
IES. At various times Madden was also an officer 
of IES. 


In view of the foregoing, it is in the public interest 
to impose the sanctions specified in the Offer of 
Settlement. 


Accordingly, IT IS ORDERED that Terrence C. 
Madden be, and hereby is, barred from associa- 
tion with any broker, dealer, investment company 
or investment adviser, providing, however, that 
after a period of four (4) years, he may reapply to 
the Commission to become associated with a 





2Securities and Exchange Commission v. Peter J. 
Bonastia, et al., Civil Action No. 78-496 (D.N.J., 
1978). The Court, however, found that it was not 
necessary to enter an injunction against re- 
spondent Madden but retained jurisdiction and or- 
dered Madden to notify the Commission prior to 
engaging in any business activities subject to the 
federal securities laws. 
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broker, dealer, investment company, or investment 
adviser in a nonproprietary and nonsupervisory 
capacity, upon a showing of proper supervision. 
Furthermore, if such reapplication is made, Mad- 
den undertakes to furnish the Commission with an 
affidavit of compliance with the Commission's 
Order. The above sanction will become effective at 
the opening of business on the second Monday 
following the date of this Order. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15976/June 27, 1979 


Administrative Proceeding File No. 3-5781 
In the Matter of 


EXCHANGE PLACE SECURITIES 
TRANSFER CORP. 


(File No. 84-906) 


ORDER INSTITUTING PROCEEDINGS AND IM- 
POSING REMEDIAL SANCTION 


The Commission deems it appropriate that public 
administrative proceedings be instituted with re- 
spect to Exchange Place Securities Transfer Corp. 
(the Registrant), a registered transfer agent. In 
anticipation of the institution of these proceedings, 
the Registrant has submitted an Offer of Settle- 
ment. Solely for the purpose of these proceedings 
and without admitting or denying the allegations 
and findings contained herein, the Registrant con- 
sents to the findings and order of the Commission 
imposing the remedial sanction set forth below. 


After due consideration of the Offer of Settlement 
and upon the recommendation of the staff, the 
Commission has determined that it is in the public 
interest to accept such Offer, and, accordingly, IT 
IS ORDERED that such proceedings pursuant to 
Section 17A(c)(3)(A) of the Securities Exchange 
Act of 1934 be, and they hereby are, instituted. 





On the basis of the Offer of Settlement, it is found 
that the Registrant wilfully violated or is unable to 
comply with Sections 17(f)(2) and 17A(d) of the 
Securities Exchange Act of 1934 and Rules 17f-2, 
17Ad-5, 17Ad-6, and 17Ad-7 thereunder. 


In view of the foregoing, it is in the public interest 
to impose the sanction specified in the Offer of 
Settlement. Accordingly, IT IS ORDERED: 


1. That the Registrant's activities, functions and 
operations be limited in that the Registrant shall 
refrain from acting as transferor or registrar with 
respect to any new issuers, for whom the Regis- 
trant was not so acting as of the date of this Order, 
for a minimum period of six months from the date 
of this Order and until such time thereafter, if any, 
as Registrant's performance with respect to the 
matters being reported on as set forth in para- 
graph 2(b) of this Order has complied with the ap- 
plicable statutory and rule requirements for a 
period of three consecutive months. 


2. That the Registrant comply with its undertakings 
to: 


(a) Engage the services of an inde- 
pendent outside auditing firm to exam- 
ine and report to Registrant with respect 
to the status of, and Registrant’s proce- 
dures and recommended changes 
therein concerning the following: 


(i) Number of shares ‘‘out-of-proof” 
and the potential financial impact 
thereof, and 


(ii) Responses to inquiries concerning 
the status of items presented for 
transfer during the preceding six 
months, requests to acknowledge 
transfer instructions and the posses- 
sion of a security presented for 
transfer or to revalidate a window 
ticket, requests to confirm possession 
as of a given date of a certificate pre- 
sented during the 30 days before the 
request is received, requests for a 
transcript of account with respect to a 
particular issue, all as required under 
Rule 17Ad-5(a), (b), (c) and (dq). 


(b) Report to the Chicago Regional Of- 
fice of the Commission on a monthly 
basis concerning 


(i) turnaround performance with re- 
spect to routine items received for 
transfer, pursuant to Rule 17Ad-2(a); 


(ii) processing performance with re- 
spect to items received in Registrant's 
capacity as an outside registrar (not 
including any item enumerated in 17 
C.F.R. §240.17Ad-1(i)(5), (6), (7) or 
(8)), pursuant to Rule 17Ad-2(b); 


(iii) response performance with re- 
spect to written inquiries concerning 
the status of items presented for 
transfer during the preceding six 
months; broker-dealer requests for 
acknowledgement of transfer instruc- 
tions and the possession of a security 
presented for transfer or to revalidate 
a window ticket; requests to confirm 
possession of a certificate; and re- 
quests for a transcript of account with 
respect to a particular issue, pursuant 
to Rule 17Ad-5; and 


(iv) out-of-proof conditions, including 
name and number of issues, and 
number of shares. 


(c) Report to the Chicago Regional Of- 
fice of the Commission as set forth in 
paragraph (b) above for a minimum 
period of six months from the date of 
this Order and until such time thereafter, 
if any, as Registrant’s performance with 
respect to the matters being reported on 
has complied with the applicable statut- 
ory and rule requirements for a period of 
three consecutive months. 


(d) Agree that the Commission may 
upon appropriate notice and opportunity 
for a hearing reopen this proceeding to 
seek additional remedial provisions in 
the event Registrant fails to comply with 
the Commission's orders as set forth 
herein upon a proper showing that such 
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additional remedies are appropriate in 
the public interest. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 15977/June 27, 1979 


Admin. Proc. File No. 3-5027 
In the Matter of the Application of 


LAWRENCE H. RIPP 
3821 N. W. 84th Avenue 
Sunrise, Florida 


For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


ORDER REMANDING PROCEEDINGS TO REG- 
ISTERED SECURITIES ASSOCIATION 


On February 5, 1979, these proceedings were re- 
manded to us by the Court of Appeals for the Ninth 
Circuit for reconsideration of the sanctions im- 
posed on Lawrence H. Ripp.' 


On January 24, 1977, we had affirmed the action 
of the National Association of Securities Dealers, 
Inc. (“NASD”) barring Ripp, a securities salesman, 
from association with any NASD member, fining 
him $1500, and imposing censure.? We found, as 





'Ripp v. S.E.C., 591 F.2d 1344. Timely petitions 
for rehearing were denied by the Court on May 29, 
1979. 


2 Lawrence H. Ripp, Securities Exchange Act Re- 
lease No. 13198, 11 SEC Docket 1555. We also 
affirmed the NADS’s assessment of costs. 
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had the NASD, that Ripp had deceived a customer 
as to the amount of money that had been received 
from the liquidation of certain bonds, and that Ripp 
had improperly withheld some of the proceeds of 
those bonds. 


The Court held that our findings of violation were 
supported by “substantial evidence.” It also con- 
cluded that, since Ripp had not demonstrated that 
the NASD’s alleged procedural errors had tainted 
our de novo consideration of his case, any such 
errors were not prejudicial. However, the Court 
stated: 


“Clin view of the circumstances of this 
case, we question whether or not the 
lifetime suspension of Ripp is too se- 
vere. Accordingly, we remand to the 
SEC for consideration of whether the 
NASD Conduct Committee's initial 
sanctions might be more appropriate 
and better serve the public interest.’* 


We think that, in the present case, the reconsid- 
eration of sanctions mandated by the Court 
should, at least in the first instance, be made by 
the organization that imposed those sanctions. 


Accordingly, it is ORDERED that these proceed- 
ings be, and they hereby are, remanded to the 
Board of Governors of the National Association of 
Securities Dealers, Inc. solely to determine, in ac- 
cordance with the opinion of the Court of Appeals 
and with this order, whether the sanctions imposed 
on Ripp should be revised. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








3 The NASD’s District Business Conduct Commit- 
tee had censured Ripp, suspended him from as- 
sociation with any NASD member for 60 days, and 
fined him $1500. The NASD’s Board of Governors 
increased the suspension to a bar. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15978/June 27, 1979 


ACCOUNTING SERIES 
Release No. 153A/June 27, 1979 


ADMINISTRATIVE PROCEEDING 
File No. 3-5075 
In the Matter of 


TOUCHE ROSS & CO. 
ARMIN J. FRANKEL 
EDWIN HEFT 


OPINION AND ORDER PURSUANT TO RULE 
2(e) OF THE COMMISSION’S RULES OF PRAC- 
TICE 


These proceedings as they relate to Touche Ross 
& Co. (‘Touche Ross’) are supplemental to prior 
proceedings which resulted in the issuance by 
consent of Accounting Series Release No. 153 
(“ASR 153”). All of the Touche Ross undertakings 
arising from ASR 153 have been satisfactorily and 
timely concluded with the exception of the peer re- 
view undertaking therein provided for. 


The peer review contemplated by ASR 153 has 
been deferred pending the completion of the in- 
vestigations of the Giant Stores Corp. (‘Giant’) 
and Ampex Corporation (‘“Ampex’’) matters con- 
ducted in 1974-6. In 1977, Touche Ross voluntar- 
ily submitted to a peer review by a national ac- 
counting firm under the developing peer review 
program of the AICPA.’ That firm concluded that 
Touche Ross’ policies and procedures, and the 
firm’s compliance therewith, gave ‘reasonable as- 
surance that the firm conforms with the standards 
of the profession for quality control as set forth in 
Statement on Auditing Standards No. 4.” 


That review was not conducted under the auspices 
of the Commission and was not intended to satisfy 
the peer review requirements of ASR 153 which 





' This review was conducted under a voluntary 
program which preceded the current AICPA SEC 
practice section program. 


will now be conducted under the terms of this 
Order. 


The matters discussed below relate principally to 
the conduct to Touche Ross, Armin J. Frankel 
(“Frankel”), and Edwin Heft (“Heft”) in connection 
with an audit of the financial statements of Giant 
for the fiscal year ended January 29, 1972. 


GIANT STORES CORP. 


Giant was a large discount catalog department 
store chain headquartered near Boston, Mas- 
sachusetts. Giant went public in July, 1969 and its 
common stock was traded only in the over-the- 
counter market from July 24, 1969 until February 
7, 1972, when trading commenced on the Ameri- 
can Stock Exchange. 


During the period 1969 through 1973, the most in- 
fluential officials at Giant were Theodore Kaufman 
(“Kaufman”), Chairman and Benjamin Lieberman 
(“Lieberman”), Vice-President of Finance. Jack 
Shapiro (‘Shapiro’), President and Gerald Sil- 
verstein (‘Silverstein’), Treasurer, were also 
heavily involved in Giant's affairs between 1971 
through 1973.2 





2 Messrs. Kaufman, Shapiro, Lieberman and Sil- 
verstein were indicted on April 20, 1977 by a Fed- 
eral Grand Jury sitting Boston, Massachusetts. 
According to the main thrust of the indictment, the 
defendants sought to cover up a $2.5 million loss 
for fiscal year ending January 29, 1972 by con- 
cealing liabilities and placing false assets on 
Giant’s books. The indictment also alleged that 
these Giant officers defrauded the public and 
Touche Ross and that various falsified Giant fi- 
nancial statements were included in filings with the 
Commission. Shapiro and Lieberman were found 
guilty after a trial before Judge Walter Jay Skinner. 
Silverstein and Kaufman pled guilty before trial. 


On September 2, 1976 the commission instituted a 
civil injunctive action; alleging that Giant, certain of 
its officers and directors, including Kaufman, 
its officers and directors, including Kaufman, 
Lieberman, Silverstein, Shapiro, and certain 
suppliers of Giant had engaged in a fraudulent 
course of business to falsify the financial state- 
ments of Giant for the fiscal year ending January 
29, 1972, including the recording of false supplier 
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Between 1969 and 1973 Giant financed its growth 
from 6 to 43 stores by public offerings of Giant 
common stock in 1969, 1970 and 1972 and by 
substantial loans from several large Boston, Mas- 
sachusetts lending institutions. Giant's reported 
earnings reached a high of $1,212,121 (79 cents 
per share) on revenues of $63,642,171 for the 
year ending January 29, 1972. 


On April 28, 1972, Giant filed its Annual Report on 
Form 10-K, which included audited financial 
statements for the fiscal year ending January 29, 
1972. Touche Ross rendered an unqualified opin- 
ion that these financial statements were fairly pre- 
sented in accordance with generally accepted ac- 
counting principles and representing that Touche 
Ross’ examination had been conducted in accord- 
ance with generally accepted auditing standards. 
These same Giant financial statements, with 
Touche Ross’ consent, were utilized in connection 
with the 1972 offering covered by a registration 
statement which became effective in August, 
1972. 


The Commission's investigation disclosed that the 
Giant financial statements for the fiscal year ended 
January 29, 1972, were false and misleading in 
that they materially overstated net income. This 
was accomplished by: (i) recording fictitious ven- 
dor credits supposedly for returned goods, re- 
bates, and advertising credits; and (ii) under- 
standing accounts payable by failing to record 
substantial payable transactions. 


1. The Fictitious Supplier Credits 


In at least five instances Giant recorded on its 
books false credits purportedly from outside 
suppliers amounting to approximately $1,041,000, 
which were treated as debits (reductions) of ac- 
counts payable. The five instances and Touche 
Ross’ handling of such items are discussed below. 


A. The McDonough Advertising Credits 


Giant had arrangements with some vendors to 





Continued from preceding page 


credits, false future rebates, etc. These civil pro- 
ceedings were terminated when the Giant officers 
and suppliers, without admitting or denying the al- 
legations of the complaint, consented to the entry 
of a permanent injunction. 
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share the cost of advertising the vendor's product. 
Normally, arrangements for advertising credits are 
previously agreed to by the vendor. In addition, 
there is often a requirement that the credit be sup- 
ported by a “tear sheet” or equivalent evidence of 
the placing of the ad. The Giant advertising de- 
partment, which was headed by McDonough, was 
instructed by Silverstein and Shapiro to come up 
with at least $300,000 of advertising credits for in- 
clusion in giant’s financial statements for the fiscal 
year ended January 29, 1972. McDonough pre- 
pared a debit memorandum in approximately that 
amount supported by a 14 page list of approxi- 
mately 1100 vendors. 


Touche Ross, when shown these ‘‘advertising 
credits”, sought an explanation as to why such a 
large credit was forthcoming at year end. Giant 
management informed the auditors that the list 
represented credits not collected earlier due to a 
breakdown in the advertising department. The 
Commission's investigation disclosed that this ex- 
planation, as well as the list of credits, was largely 
a fabrication. Touche Ross, after examining an 
advertising log which contained no advertising 
credits for the last four months of the year, de- 
signed an audit program to verify these credits. 


Touche Ross selected a sample of four of the 
eleven hundred items for direct confirmation. One 
item was confirmed by telephone, one traced to a 
check received, one to a vendor credit memo and 
a check, and one to a vendor credit memo. Al- 
though the amounts confirmed in two instances 
differed from the amounts set forth on 
McDonough’s list, and other discrepancies 
existed, Touche Ross sought no explanation of the 
discrepancies. 


The balance of the list consisted of over 1,100 
items averaging under $300 each. Touche Ross 
also selected 20 of these items (one or two from 
each page of the list) and all were supported, 
twelve by examining advertising materials and 
eight by obtaining Giant debit memos charging 
vendors for various promotional allowances. 


The Commission finds the audit program for the 
advertising credits was inadequate because of the 
limited sample selected for external verification. In 
light of the total size of the credits and the manner 
in which they arose, undue reliance was placed on 
internal paperwork. In light of the fact that the ven- 





dors had not yet been informed of the credits, 
more external verification was necessary. 


B. The Millbrook Credits 


These $257,000 in credits in the form of 28 credit 
memos were fabricated by two officers of Gian, 
Kaufman and Lieberman, as an offset to an ac- 
counts payable to Millbrook Distributors, the prin- 
cipal supplier of health and beauty aids to Giant. 
Initially, Giant advised the auditors that these 
credits were the result of a return to Millbrook of 
$257,000 of merchandise. When Touche Ross 
sought supporting documentation, Giant manage- 
ment responded by telling the auditors that the 
$257,000 actually represented a volume discount. 
Giant management subsequently changed the ex- 
planation again and represented that they were 
credits given by Millbrook in order that the supplier 
would not be immediately supplanted by Giant’s 
newly acquired health and beauty aids distributor, 
Treisman Brothers. 


Two staff auditors were concerned by the changes 
in explanation and by the fact that the final expla- 
nation varied from the information on the credit 
documents.? One of the staff auditors reached the 
conclusion that a $257,000 payment to retain 
Giant’s business was too large to make economic 
sense. 


In response to Touche Ross’ request for confirma- 
tion of the credits, Lieberman arranged a tele- 
phone call to a person he identified as Morton 
Sigel (‘Sigel’), President of Millbrook, and handed 
the telephone to a Touche Ross staff auditor. That 
person, whom the staff auditor believed to be 
Sigel, verbally confirmed the credit and agreed to 
give a written confirmation and directed that it be 
delivered to himself personally. Touche Ross hand 
delivered a confirmation to Millbrook’s office man- 
ager. A short time later, an irate Lieberman as- 
serted to Frankel that Morton Sigel refused to exe- 
cute the confirmation because it had not been de- 
livered to him personally.4 





3 The Millbrook credit memos indicated that the 
reason for the credit was for damaged merchan- 
dise, volume rebates and advertising allowances. 


4 Frankel is a former Touche Ross partner who 
was the partner-in-charge of the Giant engage- 


Based on the above, the two Touche Ross staff 
auditors doubted the validity of the credit and 
wrote a memorandum setting forth all the above 
facts. 


Frankel was aware of the above facts and the 
questions which they raised. However, he ac- 
cepted the credits based on the credit 
memoranda, telephone confirmation of the credits, 
oral representations of Giant officers and his belief 
that Millbrook would continue to serve as a Giant 
supplier. The credits were given final approval at 
an April 18, 1972 meeting between Giant and 
Touche Ross representatives. 


The Commission finds that the acceptance of the 
Millbrook credits by Touche Ross was not justified 
and represented a breach of its auditor respon- 
sibilities. First, the audit staff's position was over- 
ruled without an adequate basis. Secondly, written 
confirmation was mandated by the size of the 
credits, their last minute nature, the less than 
credible explanations advanced by Giant man- 
agement, and the fact that the final explanation for 
the credits varied with the written statement ap- 
pearing on the credit memos. In addition the final 
explanation did not make economic sense. Further 
the reliance on a telephone confirmation was un- 
justified since Sigel, the president of Millbrook, 
subsequently refused to execute a written confir- 
mation. 


C. The Rozefsky Credits 


The $130,000 in credits in the form of 35 credit 
memoranda from Rozefsky, Inc. were purportedly 
for the return of overstocked goods from several 
Giant stores.5 During the course of the audit, a 
Touche Ross staff auditor noticed the size of the 
credit and that the credit memos were dated sub- 





ment. Frankel was replaced as the partner-in- 
charge of the Giant engagement shortly after the 
completion of the 1972 audit, at the request of 
Giant management. 


5 The Commission’s investigation revealed: 1) 
some of the purported returns were from Giant 
stores which did not stock the goods ostensibly 
returned; 2) no goods were returned to Rozefsky, 
Inc. at year end because of Giant being over- 
stocked; and 3) the books of Rozefsky, Inc. carried 
no entries to reflect these returns. 
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sequent to January 29, 1972. He further noticed 
that a sentence on the credit memos from 
Rozefsky, Inc. had been obliterated by a felt tip 
maker. By holding the credit memos to the light, 
this accountant was able to decipher the content of 
the marked out portion. It said “Do not post until 
merchandise received.” The staff auditor thereaf- 
ter called Harold Rozefsky, Treasurer of Rozefsky, 
Inc., and was informed that the $130,000 in goods 
had not been returned and the moneys were not 
owed Giant by Rozefsky, Inc. He then reported the 
Rozefsky conversation to Frankel and took the po- 
sition that the credits were invalid. Immediately 
thereafter, Lieberman advised Frankel that he had 
talked to Harold Rozefsky who claimed he had 
been misunderstood by the staff auditor in that 
there were two returns every year, one in January 
and one in April, and Rozefsky thought the staff 
auditor was referring to the April return. Lieberman 
told Frankel not to have anyone call Rozefsky, Inc. 
to check on this matter because of then pending 
litigation between Giant and Rozefsky, Inc. 


Based on Lieberman's representation, the written 
credit memos, oral representations from Giant 
management, and a letter from a law firm con- 
firming the legal dispute between Rozefsky and 
Giant, Frankel accepted the credits despite staff 
doubts and the staff auditor’s insistence that there 
was not a misunderstanding. Acceptance took 
place at an April 18 meeting attended by Touche 
Ross partners including Frankel and Heft and 
Giant officers and was subject to the receipt of 
letters from store managers corroborating the re- 
turns. The letters were subsequently received. 


The Commission finds that Touche Ross’ audit 
work in connection with verification of the 
$130,000 Rozefsky, Inc. credits was not in ac- 
cordance with generally aceepted auditing stand- 
ards. The circumstances dictated rejection of the 
credits. 


Touche Ross should have insisted on com- 
municating directly with Rozefsky, Inc. to settle the 
dispute and should not have accepted Lieber- 
man’s representation of what Rozefsky purportedly 
had said to him on the matter. In addition Touche 
Ross was not justified in accepting representations 
from Giant store managers in lieu of obtaining ver- 
ification from Rozefsky, Inc. 
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D. The Miller-Lesser Credits 


The $177,000 of Miller-Lesser credits originated in 
the following manner. Miller and Lesser were mer- 
chandise managers of two of Giant's three princi- 
pal departments and supervised the buyers in 
those departments. At the insistence of Giant offi- 
cers, Silverstein and/or Lieberman, Miller and 
Lesser prepared a list of several hundred credits 
for purported overcharges made in fiscal year 
1972, supported by debit memos identifying par- 
ticular vendors.® Giant claimed that the credits rep- 
resented discounts applicable to the year ended 
January 29, 1972, to be received in 1973, which 
“more competent” managers could have obtained 
and which new merchandise managers would ob- 
tain in the future. 


Touche Ross, in attempting to verify the accuracy 
of these credits, determined to make telephone 
calls to 30 of the vendors whose names appeared 
on the list. This procedure was terminated after 
fifteen telephone calls. The procedure used in 
soliciting the fifteen telephone confirmations al- 
lowed Giant to communicate with the vendor first 
and to inform the vendor that Touche Ross would 
be calling them. Giant then placed a second call to 
re-explain the nature of the Touche Ross inquiry, 
after which the telephone was handed to the 
Touche Ross auditor. Only then was the Touche 
Ross auditor permitted to speak over the tele- 
phone to the vendor about the credit. 


Of seven attempts to contact vendors on the Miller 
credit list, four vendors were unreachable and 
three stated that they would be willing to grant 
such credits in the approximate amounts claimed. 
The eight telephone calls to vendors on the Lesser 
list yielded one vendor who no longer did business 
with Giant, one who had been disconnected by the 
telephone company, one who was unreachable 
and five who stated that they would be willing to 
grant Giant credits in the approximate amounts 
claimed. 


Based on the above, and despite staff doubts, 
Touche Ross accepted the credits because: (a) all 





& The Commission’s investigation revealed that the 
credits were fabricated and that some of the ven- 
dors included in the list compiled by Miller and 
Lesser had not even sold to Giant in fiscal 1972. 





vendors that were successfully reached confirmed 
the credits; (b) $10,385 worth of these and similar 
credits on a list prepared by another merchandise 
manager were confirmed via telephone calls; (c) 
some credit evidence existed for another $56,957 
of the Miller-Lesser credits (including company- 
prepared debit memos totalling $48,457); (d) the 
Miller and Lesser credits were considered by 
Touche Ross along with other vendor credits, ag- 
gregating $421,000, (Touche Ross obtained two 
written and one oral confirmation of $168,000 of 
$244,000 of credits other than the Miller-Lesser 
credits);” and (e) the merchandise managers were 
all new to Giant and it was difficult to imagine they 
would misrepresent amounts due from vendors, 
especially in a manner which would overstate re- 
sults for a year on which they would not be judged. 


The Commission finds that the acceptance of the 
Miller-Lesser credits by Touche Ross was unjus- 
tified. Particular skepticism of these credits wwas 
necessitated by the fact that they did not arise in 
the normal course of business, the suppliers did 
not yet know about them, and individual debit 
memos were not prepared until Touche Ross 
asked that they be prepared. The audit sample 
selected was inappropriately small and the re- 
sponses received were too few to provide 
adequate audit evidence. Further, the telephone 
confirmation procedure was too easily subject to 
manipulation by the client. Finally, Touche Ross 
gave undue weight to confirmation of other credits 
different in nature from the Miller-Lesser credits 
and to management representations. 


E. HBA Credits 


Giant claimed $162,000 of credits for the return of 
Health and Beauty Aid items directly to manufac- 
turers. The Commission finds the audit evidence 
on this item insufficient even though the workpa- 
pers indicate that some shipping documents were 
examined. 


ll. The Accounts Payable Accrual 


Touche Ross assigned a Boston partner with ex- 
perience in the retail area to audit accounts pay- 





7 The Commission’s investigation determined the 
three confirmations were false and were submitted 
to Touche Ross in connection with an agreement 
between Giant officers and these suppliers. 


able. Touche Ross audited this area and con- 
cluded that only a $260,000 additional accrual was 
necessary. 


In reaching tis determination, Touche Ross 
selected a sample of 50 of the several thousand 
vendors who did business with Giant. Twenty 
seven responses were received of which twenty 
one were reconciled to Giant's records, the recon- 
ciled accounts representing $1,068,000 of about 
$6,400,000 of recorded accounts payables.® On 
an extrapolated basis, this test indicated an unre- 
corded liability of approximately $290,000.° 


Another test employed by Touche Ross was to 
check the receiving documents for merchandise 
received just prior to the February 5, 1972 cutoff 
date. This test was designed to uncover any 
missing invoices for the period of the last few days 
before the physical inventory was taken. 


A third test performed by Touche Ross, the pur- 
chases cutoff test, was to vouch accounts payable 
invoices received for a period of nine(9) weeks 
after year end. This test was for the purpose of 
identifying invoices received after year end which 
should have been recorded in fiscal 1972. Thirty 
percent (30%) of the sample ($160,000) were 
found to relate to fiscal year 1972. On an extrapo- 
lated basis, this test indicated, as reflected in the 
workpapers, an unrecorded liability of approxi- 
mately $500,000. 


At a meeting with Giant management Touche Ross 
agreed to an accrual of $260,000, representing 
$160,000 of known errors found in the sampling 
procedure and $100,000 to cover additional errors. 


Touche Ross asserts that its decision on the ac- 
crual was made on the basis of: (a) the fact that 
the $260,000 accrual was equal to virtually all of 
the amount estimated in the vendor confirmation 
test; (b) over half of the estimated unrecorded lia- 





8 The Commission’s investigation disclosed that 
Kaufman, Giant’s president, made telephone calls 
to some suppliers receiving confirmation requests 
from Touche Ross and told them how to respond 
to the request. 


9 The basis on which the sample was chosen is 
unclear. 
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bility based on the purchases cutoff test was being 
accrued; (c) Giant had reduced its earnings before 
taxes by $500,000-$700,000 as a result of large 
markdowns in the last month of the year and thus 
appeared to have a conservatively stated inven- 
tory; (d) inventory shrinkage for fiscal 1972 was 
higher than that for fiscal 1971 thus indicating that 
no material amount of invoices was being withheld 
from the system and (e) Touche Ross audited in- 
ventory, during which adjustments of over 
$360,000 to reduce inventories were suggested by 
Touche ross and accepted by the client. 


The Commission finds that Touche Ross’ testing 
procedures were inadequate.'° Given Giant’s poor 
internal controls over accounts payable cutoff and 
other attendant circumstances, Touche Ross 
should have selected a much larger sample than 
50 of several thousand vendors to check the accu- 
racy of Giant's accounts payable. 


The test applied to vouching receiving documents, 
if performed at all, was performed over too small a 
time period to support meaningful audit conclu- 
sions. The period should have been expanded, 
since it would not have revealed missing invoices 
for any period but the last few days before the in- 
ventory. In view of Giant’s backlog of payables this 
test was ineffective. 


The purchases cutoff test disclosed that about 
30% of the invoices should have been accrued 
during fiscal year 1972. This error rate was unusu- 
ally high and Touche Ross should have attempted 
to find out why so many invoices were recorded in 
the wrong year. 


Heft suggested the $260,000 final adjustment and 
the other Touche Ross partners accepted it. Thus, 
the judgment on the amount of the payables ac- 
crual was arrived at through a trade-off and bar- 
gaining process not conducive to appropriate audit 
decisions and the decision was influenced by au- 
ditors not familiar with all the evidence. 





10 Giant officers testified that $1.4 million of in- 
voices was withheld from the accounts payable 
system. Touche Ross, in 1973, investigated the 
alleged dropped accrual and concluded that most 
of it was contained in the accounts payable as of 
January 29, 1972. The Commission's investigation 
finds that most of this sum was not included in ac- 
counts payable. 
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The Commission investigation of the Ampex mat- 
ter determined that Touche Ross partners in that 
audit agreed to reduce their staff's proposed $15 
million allowance for royalty payments to $6 million 
in return for a trade-off in which Ampex agreed to 
reduce unrelated deferred research and develop- 
ment costs by $5 million. The Commission finds 
the trade-off process was inappropriate even 
though income for the year was not materially af- 
fected by the trade-off itself. Further, sufficient 
competent evidence was not obtained to support 
the allowance. 


lll. The Conduct of Touche Ross’ Supervisory 
Personnel 


From the commencement of the audit, the original 
audit team of Frankel, the partner in charge of the 
audit, the manager and two seniors encountered 
difficulties in auditing the items discussed above. 
The audit was conducted under stressful condi- 
tions including a request from Giant to Touche 
Ross to fire Frankel, a Giant executive’s threat to 
throw one staff auditor off the premises and pro- 
fane verbal abuse of a staff auditor from another 
Giant executive. One staff auditor believed that 
Giant’s conduct coupled with the audit problems 
described above indicated that Giant was at- 
tempting to perpetrate an accounting fraud. 


Faced with these difficulties, Frankel, in early 
April, 1972 requested assistance. A Touche Ross 
partner, who was a retail expert, was assigned to 
handle the inventory and accounts payable area. 
Another partner was assigned to assist Frankel in 
formulating an audit program for the difficult items. 
This partner's assignment ultimately resulted in 
conflict with Frankel and confusion among the 
audit staff. When the inability to accept certain 
items continued into mid-April, the head of Touche 
Ross’ Boston office referred Frankel and the other 
partners working on the Giant audit to Heft, one of 
six regional accounting directors. 


The Boston partners working on the audit met with 
Heft in New York on April 13 but did not inform him 
of the doubts of the Touche Ross staff concerning 
the integrity of client management, the auditing 
conflicts which had developed, or the rancorous 
nature of the client relationships. In fact, Frankel, 
in response to an inquiry by Heft, stated that he 
had found no evidence that the client was dishon- 
est. 





At the April 13, 1972 meeting in New York, the 
facts concerning the problem items were not suffi- 
ciently developed to fully inform Heft. In turn, Heft 
opined that these problem items could be ac- 
cepted only if sustained by subsequent audit work. 
Heft, however, provided no specific suggestions or 
a procedure for personal review or follow up. 


On April 18, 1972, Touche Ross’ representatives 
met with Giant at Giant’s request. Giant demanded 
the April 18 meeting to resolve the remaining is- 
sues in connection with the audit, citing the need 
for earnings figures and the filing of its annual re- 
port on form 10-K. Heft attended the April 18 
meeting. 


In response to Heft’s guidance of April 13, some 
additional audit work had been performed, but the 
Touche Ross staff partners were still undecided as 
to whether certain items should be accepted in- 
cluding Millbrook, Rozefsky, the allowance for 
doubtful accounts and the adjustment to accounts 
payable. Although he consulted privately with the 
Touche Ross staff on two separate occasions, 
Heft did not review the audit steps which indicated 
that problem areas existed and did not evaluate 
the results of audit work done pursuant to his 
guidance. 


The Commission finds that Heft functioned at the 
April 18 meeting more as an arbitrator than an au- 
ditor. He expected and obtained decisions from 
Frankel and the other Touche Ross partners on 
the unresolved items. Heft pretended reluctance to 
accept certain items in order to effect final agree- 
ment between Touche Ross and Giant. For exam- 
ple, in the allowance for doubtful accounts dispute, 
he proposed a reduction in Frankel’s proposed 
adjustment from $150,000 to $120,000 which was 
accepted. This was done as a trade-off in order to 
get Giant to acquiesce in increasing the proposed 
adjustment to accrued accounts payable from 
$160,000 to $260,000. 


During this meeting, Giant personnel continuously 
calculated earnings per share on a pocket cal- 
culator. When the calculations reached Giant's re- 
duced target earnings figure of $.83 per share 
(before extraordinary items) Giant ceased to be 
contentious. The avowed reason for the $30,000 
reduction in the allowance for uncollectible ac- 
counts was to increase Giant’s earnings by one 
cent per share. 


On April 18, when the final decisions were to be 
made, certain Touche Ross personnel failed to 
effectively communicate their own doubts or took 
such a vacillating stand that several of their pro- 
posed adjustments were reduced or not accepted. 
Touche Ross partners, especially Heft and Fran- 
kel, should have persisted in acquiring necessary 
information, given explicit instructions concerning 
the audit steps to be taken, reviewed the steps 
taken, and refused to make any concessions to 
Giant unless they were based on sound auditing 
and accounting principles and valid audit evi- 
dence. 


A similar matter arose in a Commission investiga- 
tion of Ampex. In the financial statements for fiscal 
year ended May 1971, which statements were au- 
dited by Touche Ross, the Commission found that 
Touche Ross agreed to reduce the proposed al- 
lowance for uncollectible accounts by $8 million 
because of counter-balancing “hidden reserves.” 
The Commission finds this to be improper because 
the allowance for uncollectible accounts should 
have been correctly portrayed to reflect a trend of 
significant increase and sufficient competent evi- 
dence was not obtained to support the allow- 
ance."! 


IV. Conclusion 


The Commission finds that Touche Ross’ audit of 
Giant failed to meet those requirements which the 
accounting profession has established for itself. 
Most critically Touche Ross failed to adhere to the 
third standard of field work, which reads: 


Sufficient competent evidential matter is 
to be obtained through inspection, ob- 
servation, inquiries and confirmations to 
afford a reasonable basis for an opinion 





11 Additionally, as indicated in the Commission's 
Order for Proceedings herein, royalty related con- 
tingent liabilities of Ampex in the amount of ap- 
proximately $80 million were not disclosed. The 
Commission finds that such disclosure was neces- 
sary notwithstanding such contingent liabilities 
having arisen in the ordinary course of business 
and expectations of profitability with respect to 
such contracts. 
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regarding the financial statements under 
examination. '2 


In addition, Statement No. 33, Chapter 6, Para- 
graph 10 states in pertinent part that: “The inde- 
pendent auditor's objective is to obtain sufficient 
competent evidential matter to provide him with a 
reasonable basis for forming an opinion under the 
circumstances.” 


Although the auditor must often rely on persuasive 
rather than conclusive evidence (Statement 33, 
Chapter 6, paragraph 10), and although Touche 
Ross was operating within the parameters of a 
widespread collusive accounting fraud, within and 
without Giant, designed to deceive Touche Ross 
as well as others, the Commission finds that the 
evidence accepted by Touche Ross was far from 
persuasive. While it appears that Touche Ross 
was deliberately misled in many respects, it was 
Touche Ross’ failure to audit the items described 
in detail above in accordance with generally ac- 
cepted auditing standards that forms the basis for 
this proceeding. 


In addition, much of the evidence obtained by 
Touche Ross was not competent. Statement No. 
33, Chapter 6, Paragraph 8 states, in part, that: “to 
be competent, evidence must be both valid and 
relevant.” Sub-paragraph A adds: 


When evidential matter can be obtained 
from independent sources outside an 
enterprise it provides greater assurance 
of reliability for the purposes of an inde- 
pendent audit than that secured solely 
within the enterprise. 


There were many areas where Touche Ross could 
have obtained evidence from independent sources 
but did not. Further, the telephone confirmation 
system used in connection with certain of the 
credits provided ample opportunities for Giant to 
interfere in the process and render the procedures 
meaningless. '? 





12 Statement No. 33, Chapter 9, Paragraph 1; 
Subsequently incorporated in Statement of Audit- 
ing Standards No. 1, Section 330.01. 


13 The Commission has stated that the use of tele- 
phone confirmations can properly be utilized only 
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Further the audit was permeated with undue re- 
liance placed on the representations of Giant 
management. The Commission has often ex- 
pressed its concern with such reliance."4 In light of 
the fact that Giant’s representations were suspi- 
cious in a number of areas, Touche Ross’ reliance 
was especially inappropriate. Indeed, the auditor 
should be particularly skeptical in those instances 
where management changes its explanation in 
connection with certain items or suddenly claims 
impediments to independent inquiry. 


Another key element contributing to the 
shortcomings in the audit was the conduct of 
Touche Ross’ supervisory personnel. As the 
Commission has stated recently, “care should be 
given to the organization of the ‘audit team’ so that 
responsibilities are clearly defined.’ Here, the 
influx of more partners led to some confusion and 
conflict. In addition, none of the partners on the 
audit seemed willing to assume sufficient respon- 
sibility to enunciate their doubts. Instead, it ap- 
pears they deferred to Heft, although they knew at 
the time, that Heft was acting without sufficient 
knowledge of the underlying facts in many areas. 


Heft, aware that there were significant problems in 
connection with the audit, should have pursued the 
information more vigorously and inquired as to the 
results of those audit steps which he had directed 
be undertaken. Instead, he effected compromises 
with Giant in a manner unrelated to sound auditing 
practice. 


In sum, Touche Ross was presented with a large 
number of suspicious and inadequately 
documented last minute adjustments, replete with 
incongruities and audit problems. The troublesome 
elements were rationalized with contradictory ex- 
planations by a client pressuring for an unqualified 
opinion on a favorable earnings statement and for 
a quick conclusion of the audit. 





in “very limited situations.” See, /n the Matter of 
Peat Marwick Mitchell -& Co., Accounting Series 
Release No. 173 (1975). In most cases, written 
confirmations, obtained independently by the au- 
ditor, should be utilized. 


14 See e.g., Accounting Series Release 209. 


15 In the Matter of Peat Marwick Mitchell & Co., 
Accounting Series Release No. 173 (1975). 





V. Offers of Settlement 


Following a Commission investigation, the Com- 
mission commenced this proceeding under Rule 
2(e). Thereafter, Touche Ross and the other re- 
spondents filed a complaint in the United States 
District Court for the Southern District of New York 
seeking injunctive relief against the Commission. 
The District Court dismissed the suit and the 
United States Court of Appeals for the Second 
Circuit has recently affirmed the dismissal. 


Respondents Touche Ross and Frankel have 
submitted offers of settlement in which, without 
admitting or denying the allegations of the Sep- 
tember 1, 1976 Order for Proceedings under Rule 
2(e), they consent to the issuance of this Opinion 
and Order, waive their rights to further Court and 
Commission hearings in these matters, and waive 
their right to filing of proposed findings of fact and 
conclusions of law. Touche Ross, in its offer of 
settlement, agrees that the Commission in the 
Opinion and Order may impose a censure upon 
the firm for its conduct of the 1972 audit of Giant 
discussed herein. 


The Touche Ross offer of settlement contemplates 
that the peer review required by ASR 153 will be 
conducted during 1979 in the following manner. 
This examination will be carried out by a commit- 
tee whose compensation and expenses will be 
borne by Touche Ross. The nature and scope of 
this examination is outlined in a memorandum ad- 
dressed to the committee which has been agreed 
upon by Touche Ross and the Commission and 
which is annexed to the offer of settlement and 
which is also annexed hereto as Appendix A. 
Touche Ross has further agreed to implement any 
reasonable recommendations of the committee 
regarding Touche Ross’ audit practice and proce- 
dures, and to comply with the undertakings set 
forth in its offer of settlement. 


Frankel in his offer of settlement represents that 
he will not engage in the practice of public ac- 
counting before the Commission for a period of 
five months commencing with the date of this 
Order. 


Respondent Heft has submitted an offer of settle- 
ment in which he consents to the issuance of this 
Opinion and Order and asks that the Commission 
impose no sanction. Heft in his offer of settlement 


states that, among other things, he has not prac- 
ticed public accounting since his retirement from 
public accounting almost four years ago at age 62 
(prior to the institution of these proceedings). 


The offers of settlement also provide that because 
of the settlement the respondents will not seek 
judicial review of the decision of the United States 
Court of Appeals for the Second Circuit in that 
their lawsuit against the Commission is now moot. 


After careful consideration the Commission has 
determined to accept the Offers of Settlement 
submitted by respondents Touche Ross, Frankel 
and Heft. 


Accordingly, it is hereby ORDERED: 


1. The Offers of Settlement submitted by re- 
spondents Touche Ross, Frankel and Heft are 
hereby accepted. 


2. An examination will be made in 1979 of the 
manner in which Touche Ross conducts its audit 
practice with respect to audit clients whose finan- 
cial statements reported upon by Touche Ross are 
filed with the Commission or whose securities are 
listed on a stock exchange or traded in the over- 
the-counter market. 


a. This examination will be carried out 
by a committee (the ‘‘Committee’’) 
whose compensation and expenses 
will be borne by Touche Ross. The 
members of the Committee shall be 
selected by Touche Ross from a list 
of persons provided by the staff of the 
Commission; 


. The joint understanding of the Com- 

mission and Touche Ross concerning 
this examination is outlined in a 
memorandum addressed to the 
Committee and attached hereto as 
Appendix A; 


. Touche Ross shall promptly take all 
steps reasonably necessary and ap- 
propriate to implement any reason- 
able recommendations the Committee 
may make with respect to the manner 
in which such audit practice is con- 
ducted, provided, however, that if 
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Touche Ross demonstrates to the 
satisfaction of the Commission that a 
recommendation of the Committee is 
not reasonable, or need not be im- 
plemented either in the form recom- 
mended or with reasonable modifica- 
tions, such recommendation need not 
be adopted; and 


. The contents of the examination, the 
working papers, files and other 
documentation (except the Commit- 
tee’s Report) and the deliberations of 
the Committee will be kept confiden- 
tial, except from Touche Ross and the 
Commission, to the extent permitted 
by law. 


3. Respondent Touche Ross is hereby censured. 
Respondent Frankel is hereby ordered to comply 
with the terms of this offer of settlement. 


By the Commission (Chairman Williams, Commis- 
sioners Loomis, Evans and Pollack), Commis- 
sioner Karmel not participating. 


George A. Fitzsimmons 
Secretary 





APPENDIX A 
MEMORANDUM TO THE COMMITTEE 


The purpose of this memorandum is to outline for 
you the joint understanding of the Securities and 
Exchange Commission (the “Commission”) and of 
Touche Ross & Co. (‘Touche Ross”) concerning 
the review you are to make of the manner in which 
the audit practice of Touche Ross is conducted 
with respect to clients whose financial statements 
are reported upon by Touche Ross and filed with 
the Commission or whose securities are listed on 
a stock exchange or are traded in the over-the- 
counter market (“SEC audit practice’). Touche 
Ross will execute an engagement letter to the 
Committee consistent with the terms of this memo- 
randum. 
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The review will be conducted pursuant to an Order 
of the Commission entered June 27, 1979 and is 
intended to be a comprehensive review of Touche 
Ross’ SEC practice. 


1. You are to assess the policies, procedures and 
practices followed by Touche Ross in the conduct 
of its SEC audit practice and the effectiveness of 
their implementation (recognizing that the under- 
standing of such policies, procedures and prac- 
tices should be considered in evaluating them), to 
point out weaknesses, if any, and to make recom- 
mendations for the correction of any such weak- 
nesses. 


2. You are to determine the scope of your review 
based upon your professional experience and in- 
sights. Attached hereto is a listing of areas of in- 
quiry which the staff of the Commission and 
Touche Ross have agreed are pertinent to your 
review. It is expected that you will carefully con- 
sider these areas in determining the scope of your 
review but your judgment as to the nature and ex- 
tent of your review of any area shall be determina- 
tive. 


3. As part of your review, it is expected that you 
will consider the adequacy of Touche Ross’ pres- 
ent policies, procedures and practices in relation 
to the matters described in the Commission’s 
Opinion. It is not expected that you will form judg- 
ments concerning the merits of the Commission’s 
position. 


4. The methods to be followed and the staffing re- 
quired for the review are to be determined by you. 
It is expected that Touche Ross will engage 
another accounting firm (the ‘review firm’’) to 
perform a quality control review for purposes of 
meeting the membership requirements of the SEC 
Practice Section of the AICPA’s Division of CPA 
Firms. It is contemplated you will also serve as the 
Quality Control Review Panel under that program 
and that you will review the review firm’s work for 
purposes of determining the nature and extent of 
your reliance on the results of their review. You 
may retain staff of your own choosing to review or 
supplement the work of the review firm or to per- 
form any other work you deem appropriate. It is 
expected that your review will provide you with a 
general familiarity with Touche Ross’ policies, pro- 
cedures and practices. It is similarly expected that 
you will determine that the scope and nature of the 
engagement reviews which are to form a basis for 





your report are appropriate for that purpose and 
are a reasonably representative cross-section of 
Touche Ross’ SEC audit practice. 


Your review and working papers are subject to the 
confidentiality requirement of the Commission's 
Order. The identity of the client in any audit en- 
gagement reviewed should not be disclosed in 
your working papers or report but should be dis- 
closed to counsel for Touche Ross and will be fur- 
nished by such counsel to the Commission should 
the Chief Accountant of the Commission deter- 
mine that a material deficiency may exist and re- 
quest the name of the particular client involved. 
Touche Ross shall have the right to Commission 
review of any such request and in the event it 
seeks such review will be required to comply with 
such request upon receipt of a written directive by 
the Commission. 


Although you will have no responsibility for the 
adequacy of Touche Ross’ examinations or the 
correctness of their reports, it is expected that you 
will bring to the attention of Touche Ross any ap- 
parent material deficiencies. Your working papers 
should note such instances, if any, without client 
identification, and the disposition thereof by 
Touche Ross. 


5. Any description of the details of the matters in- 
quired into by you will form part of your working 
papers. Your reports will summarize your work and 
state your overall conclusion as to whether Touche 
Ross’ policies, procedures and practices provide 
reasonable assurance of complying with generally 
accepted auditing standards in the conduct of 
Touche Ross’ SEC audit practice. Your reports 
should also describe any recommendations which 
you believe would result in substantial improve- 
ments and which you believe Touche Ross should 
seriously consider. Suggestions concerning other 
matters may be communicated directly to Touche 
Ross and need not be set forth in your reports. 
With respect to any recommendation for which 
corrective action has been taken or commenced, 
the reports should include a description of such 
action and an evaluation of its adequacy. 


6. While it is not contemplated that you will render 
any interim reports, you will advise the staff of the 
Commission and Touche Ross of the progress of 
your review. It is contemplated that the scope of 
your review as outlined above will not be altered 


without the prior approval of both Touche Ross 
and the Commission. However, it is contemplated 
that you will be free to discuss your review with 
Touche Ross or the Commission staff on such 
basis as you deem appropriate. 

Specific Areas of Inquiry: 


1. Hiring practices for all professionals 
(partners and employees). 


2. Training and continuing education of 
all professionals. 


3. Promotion and compensation of all 
professionals. 


4. Acceptance and retention of clients. 


5. Setting and recovering audit en- 
gagement fees. 


6. Allocation of professional respon- 
sibilities within the firm. 


7. Professional staffing of offices. 


8. Methods of maintaining professional 
independence. 


9. Conduct of audit engagements. 


a. Professional staffing and alloca- 
tion of responsibilities. 


b. Audit program and workpaper 
preparation and review. 


c. Inter-office communications in the 
case of multi-office engagements. 


d. Identification and resolution of 
problems during the course of an 
audit. 

e. Independence. 


f. Review of engagements. 


g. Availability and application of in- 
dustry expertise. 
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10. Formulating and communicating firm 
practices, procedures and policies to 
professionals. 


11. Procedures for creating and imple- 
menting quality controls. 


12. Criteria and procedures followed in 
connection with analysis of potential 
merger or combination of practice can- 
didates and with absorption of an ac- 
quired practice into that of Touche 
Ross. 


13. Adequacy of corrective measures. 





PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 

Release No. 21115/June 25, 1979 

SEE 


SECURITIES ACT OF 1933 
Release No. 6084/June 25, 1979 


PUBLIC UTILITY HOLDING COMPANY ACT OF 
<li No. 21116/June 25, 1979 

SEE 

SECURITIES ACT OF 1933 

Release No. 6085/June 25, 1979 


PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 

Release No. 21117/June 25, 1979 

In the Matter of 
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ALLEGHENY POWER SYSTEM, INC. 
320 Park Avenue 
New York, New York 10022 


(70-6327) 


NOTICE OF PROPOSED ISSUANCE AND SALE 
OF COMMON STOCK 


NOTICE IS HEREBY GIVEN that Allegheny Power 
System, Inc. (“Allegheny”), a registered holding 
company, has filed a declaration with this Com- 
mission pursuant to the Public Utility Holding Com- 
pany Act of 1935 (‘Act’), designating Sections 
6(a) and 7 of the Act and Rule 50 promulgated 
thereunder as appliceble to the proposed transac- 
tion. All interested persons are referred to the 
declaration, which is summarized below, for a 
complete statement of the proposed transaction. 


Allegheny proposes to issue and sell at competi- 
tive bidding up to 4,700,000 shares of its au- 
thorized but unissued common stock, par value 
$2.50 per share, for an estimated amount of 
$79,900,000. Allegheny states that it may, by 
amendment to the declaration, seek authorization 
to sell said common stock through a negotiated 
sale to underwriters if it appears desirable. 


The proceeds of the sale of the common stock, to- 
gether with other funds which may become avail- 
able to Allegheny, will be used to repay outstand- 
ing short-term debt and for other corporate pur- 
poses. It is estimated that approximately $68 mil- 
lion of short-term bank loans or commercial paper 
will be outstanding at the time the common stock 
is issued. Allegheny used the proceeds of such 
short-term debt to make investments in its electric 
utility subsidiaries, which, in turn, used such funds 
to finance their construction programs, to repay 
short-term debt, and for other corporate purposes. 


A statement of the fees and expenses to be in- 
curred by Allegheny in connection with the pro- 
posed transaction will be filed by amendment. It is 
stated that the Maryland Public Service Commis- 
sion has jurisdiction over the proposed issuance 
and sale of the common stock and that no other 
state commission and no federal commission, 
other than this Commission, has jurisdiction over 
the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than July 30, 1979, request 





in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for 
such request, and the issues of fact or law raised 
by the filing which he desires to controvert; or he 
may request that he be notified if the Commission 
should order a hearing thereon. Any such request 
should be addressed: Secretary Securities and 
Exchange Commission, Washington, D.C. 20549. 
A copy of such request should be served person- 
ally or by mail upon the declarant at the above- 
stated address, and proof of service (by affidavit 
or, in case of an attorney at law, by certificate) 
should be filed with the request. At any time after 
said date, the declaration, as filed or as it may be 
amended, may be permitted to become effective 
as provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules 
as provided in rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. 
Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any 
notices or orders issued in this matter, including 
the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Corporate 


Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21118/June 26, 1979 


In the Matter of 


THE CONNECTICUT LIGHT & POWER COM- 
PANY 
Berlin, Connecticut 


WESTERN MASSACHUSETTS ELECTRIC 
COMPANY 
West Springfield, Massachusetts 


THE HARTFORD ELECTRIC LIGHT COMPANY 
Berlin, Connecticut 


(70-5929) 


SUPPLEMENTAL ORDER AUTHORIZING SALE 
OF INTEREST IN ELECTRIC GENERATING 
FACILITY; RESERVATION OF JURISDICTION 
OVER SALES OF OTHER INTERESTS IN SAME 
FACILITY 


The Connecticut Light & Power Company 
(“CL&P”), The Hartford Electric Light (“HELCO”) 
and Western Massachusetts Electric Company 
(“WMECO’”), all of which are public utility sub- 
sidiaries of Northeast Utilities, a registered holding 
company, have filed post-effective amendments to 
a declaration previously filed with this Commission 
pursuant to Section 12(d) of the Public Utility 
Holding Company Act of 1935 (‘‘Act’’) and Rule 44 
promulgated thereunder as applicable to the pro- 
posed transactions. 


By orders dated December 29, 1978 and February 
7, 1979 (HCAR Nos. 20854 and 20915, respec- 
tively) in this matter, the Commission authorized 
CL&P to sell a portion of its 11.97760% joint own- 
ership interest in Seabrook Unit Nos. 1 and 2 
(‘Seabrook 1 and 2’), which are nuclear-fired 
electric generating facilities presently under con- 
struction in Seabrook, New Hampshire. Pursuant 
to those orders CL&P sold an aggregate 
7.40399% interest to Bangor Hydro-Electric Com- 
pany, Town of Hudson Massachusetts Light & 
Power Company, Taunton Municipal Lighting Plant 
Commission, Maine Public Service Company and 
Massachusetts Municipal Wholesale Electric 
Company. Jurisdiction was reserved over further 
sales of CL&P’s remaining interest in Seabrook 1 
and 2 pending completion of the record with re- 
spect to those transactions. CL&P has now filed a 
post-effective amendment to its declaration com- 
pleting the record with respect to the proposed 
sale to Vermont Electric Cooperative Inc. (‘Ver- 
mont’) seeking authorization to make further sales 
of its interest in Seabrook 1 and 2. 


CL&P proposes to transfer to Vermont a portion of 
its contractual rights and obligations under the 
Seabrook Agreement, including whatever interests 
CL&P may have or hereafter acquire in real or 
personal property associated therewith (‘‘Sea- 
brook Project’’). CL&P proposes to sell a 
0.08044% ownership interest in the Seabrook 
Project to Vermont for an aggregate consideration 
of approximately $596,394. 


As a result of its transfers of Seabrook interests 
pursuant to the Commission’s orders of December 
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29, 1978 and February 7, 1979, CL&P now owns a 
4.57361% interest in the Seabrook Project. Upon 
consummation of the sale to Vermont, CL&P will 
own a 4.49317% interest in the Seabrook Project. 
The remainder of CL&P’s interest in the Seabrook 
Project is to be sold at a future date to Fitchburg 
Gas & Electric Light Company (‘‘Fitchburg’’), 
Montaup Electric Company (‘““Montaup”) and New 
Bedford Gas & Edison Light Company (“New 
Bedford”). 


The sales to the prospective purchasers of CL&P’s 
interest in the Seabrook Project are conditioned 
upon the prior receipt by CL&P and the purchasers 
of the required regulatory and shareholder ap- 
provals and upon the fulfillment of certain other 
conditions, described in the several Agreements to 
Transfer Ownership Shares which govern the 
sales to the various utilities. Under Massachusetts 
law, CL&P, Fitchburg, Montaup and New Bedford 
must obtain approval of the Seabrook project 
transfer by those of their respective shareholders 
having general voting rights. 


The opportunity to purchase portions of CL&P’s 
interest in Seabrook Project was the result of two 
offers to all New England utilities made by CL&P 
on December 22, 1975 and September 7, 1977. As 
a result of those offers, each of the prospective 
purchasers has entered into one or more Agree- 
ments To Transfer Ownership Shares covering its 
purchase. The termination dates of the various 
agreements pursuant to which the purchasers, in- 
cluding Vermont, will be buying respective onwer- 
ship interests from CL&P have been extended by 
the parties to June 30, 1979. 


The consideration to be received by CL&P for the 
sales will be the costs paid or accrued by CL&P in 
connection with the Seabrook Project at the time 
of the transfer, including carrying costs and prop- 
erty taxes. 


It is estimated that the proposed transfer by CL&P 
of its interest in the Seabrook Project will reduce 
CL&P’s expenditures for capital programs, includ- 
ing nuclear fuel expenditures, by $255,400,000 for 
the years 1977 through 1984. It is stated that 
these reductions will benefit the consumers and 
improve the financial quality of CL&P’s securities. 
CL&P weighed these benefits against the need for 
the generating capacity represented by their re- 
spective interests in these projects to meet their 
forecasted loads. It was concluded that consum- 
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mation of the proposed sales will achieve a better 
balance between the needs of the purchasing New 
England utilities and CL&P for base load nuclear 
capacity in the 1980’s without jeopardizing CL&P’s 
ability to meet its forecasted loads. 


A statement of the fees, commissions and ex- 
penses to be incurred in connection with the pro- 
posed transactions will be filed by amendment. 
The proposed transaction has been approved by 
the Connecticut Public Utilities Control Authority. 
The New Hampshire Public Service Commission 
has authorized CL&P’s sale of its interest in the 
Seabrook Project. The United States Nuclear 
Regulatory Commission has authorized the 
amendment of the construction permits reflecting 
the proposed sale to Vermont. The Massachusetts 
Department of Public Utilities has jurisdiction over 
the transfers of interest in the Seabrook Project to 
Fitchburg, Montaup and New Bedford. It is stated 
that no other state or federal commission, other 
than this Commission, has jurisdiction over the 
proposed transactions. 


Due notice of the filing of said declaration has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 20813), 
and no hearing has been requested of or ordered 
by the Commission. Upon the basis of the facts in 
the record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied with respect to the sale to Vermont and 
that no adverse findings are necessary; and that it 
is appropriate in the public interest and in the 
interest of investors and consumers that said dec- 
laration, as amended, be permitted to become ef- 
fective with respect to the sale to Vermont: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
declaration, as amended, be, and it hereby is, 
permitted to become effective forthwith with re- 
spect to the sale to Vermont, subject to the terms 
and conditions prescribed in Rule 24 promulgated 
under the Act: 


IT IS FURTHER ORDERED that the jurisdiction 
reserved in orders of December 20, 1978 and Feb- 
ruary 7, 1979 with respect to the sale to Vermont 
be, and it hereby is, released: 


IT {S FURTHER ORDERED that jurisdiction con- 
tinue to be reserved with respect to the sales to 
Fitchburg, Montaup and New Bedford pending 





completion of the record with respect to those 
transactions: 


IT iS FURTHER ORDERED that jurisdiction con- 
tinue to be and it hereby is, reserved with respect 
to the fees, commissions and expenses to be in- 
curred in connection with the proposed transac- 
tions. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21119/June 27, 1979 


In the Matter of 


WESTERN MASSACHUSETTS ELECTRIC 
COMPANY 
West Springfield, Massachusetts 


(70-5912) 


SUPPLEMENTAL ORDER REGARDING THE IS- 
SUANCE AND SALE OF UNSECURED PROMIS- 
SORY NOTES TO BANKS 


Western Massachusetts Electric Company 
(“WMECO’”), an electric utility subsidiary company 
of Northeast Utilities, a registered holding com- 
pany, has filed with this Commission a post- 
effective amendment to the application-declaration 
in this proceeding pursuant to Section 6(b) of the 
Public Utility Holding Company Act of 1935 (‘‘Act’’) 
regarding the following proposed transaction. 


By order in this proceeding dated November 9, 
1976 (HCAR No. 19750), WMECO was authorized 
to issue and sell its unsecured promissory notes 
equally to Chemical Bank and Citibank, N.A. in the 
aggregate principal amount of $20,000,000, 
maturing in four equal semiannual installments 
commencing in 1980, the final installment being 
payable November 10, 1981, and bearing interest 


at a rate per annum of (i) 118% of the prevailing 
prime rate of Chemical Bank during the first year, 
(ii) 120% of the prime rate during the second year, 
(iii) 122% of the prime rate during the third year, 
and (iv) 124% of the prime rate thereafter. Sub- 
sequently, the interest rate was reduced to 114% 
of the prevailing prime rate. The proceeds of the 
notes were used to repay a portion of WMECO’s 
short-term borrowings outstanding at that time. 


In view of current high interest rates and dividend 
rates on mortgage bonds and preferred stock, 
WMECO has negotiated and requests authoriza- 
tion of an amendment to its bank loan agreement 
to provide for (i) an extension of the maturity of the 
notes to March 30, 1984, (ii) elimination of the in- 
tallment pay back, (iii) reducing the interest rate to 
105% of the prevailing prime rate, and (iv) sub- 
stitution of new notes to the banks to reflect the 
changes in terms. 


WMECO’s short-term borrowings were 
$14,650,000 at February 28, 1979, and are esti- 
mated to be about $40,000,000 at December 31, 
1979. The company’s construction and nuclear 
fuel program is expected to toal about 
$41,500,000 in 1979. WMECO states that it will 
require additional long-term financing (first 
mortgage bonds and/or preferred stock) in 1980. 


The amendment to the bank loan agreement has 
been approved by the Department of Public 
Utilities of the Commonwealth of Massachusetts 
and by the Connecticut Division of Public Utility 
Control. No other state or federal commission, 
other than this Commission, has jurisdiction over 
the proposed transaction. 


Due notice of the filing of said post-effective 
amendment to the application-declaration has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21075), 
and no hearing has been requested of or ordered 
by the Commission. Upon the basis of the facts in 
the record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are neces- 
sary; and that is appropriate in the public interest 
and in the interest of investors and consumers that 
said application-declaration, as amended by said 
post-effective amendment, be granted and per- 
mitted to become effective: 
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IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
application-declaration, as amended by said 
post-effective amendment, be, and it hereby is, 
granted and permitted to become effective forth- 
with, subject to the terms and conditions pre- 
scribed in Rule 24 promulgated under the Act, ex- 
cept that the time for filing the certification there- 
under is extended so as to allow filing as re- 
quested. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21120/June 27, 1979 


In the Matter of 


TRANSGAS INC. 
Lowell, Massachusetts 


(70-6315) 


ORDER AUTHORIZING NON-UTILITY SUB- 
SIDIARY TO FINANCE THE PURCHASE OF 
CRYOGENIC TRAILERS THROUGH SHORT 
TERM BORROWINGS 


Transgas Inc. (‘‘Transgas’’), a non-utility sub- 
sidiary of Colonial Gas Energy System (‘‘Colo- 
nial”), a registered holding company, has filed an 
application-declaration and an amendment thereto 
with this Commission pursuant to Sections 6 and 7 
of the Public Utility Holding Company Act of 1935 
and Rule 50(a)(4) promulgated thereunder re- 
garding the proposed transaction. 


On October 7, 1977, Colonial filed an application 
for an unqualified exemption under Section 3(a)(1) 
of the Act (File No. 31-763). Its application for 
exemption is pending. As a result of discussions 
subsequent to the filing of Colonial’s application, 
the Division of Corporate Regulation (‘Division’) 
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and Colonial have agreed by Stipulation and 
Agreement (“Stipulation”) dated January 26, 1978, 
that, pending the development of a plan of finan- 
cial simplification or recapitalization by Colonial 
appropriate to the requirements for exemption 
under Section 3(a)(1), Colonial would register as a 
public utility holding company under Section 5(a) 
for certain limited purposes. On February 2, 1978, 
pursuant to the Stipulation, Colonial filed the re- 
quired notification of registration under Section 
5(a) of the Act for the limited purpose of complying 
with the provisions of Sections 6, 7 and 12(b) of 
the Act. 


Transgas engages in the businesses of transport- 
ing and delivering liquid propane gas, liquified nat- 
ural gas, liquid ethelyne, other cryogenic or bulk 
gases and other similar and related products, to- 
gether with containers for such products, and of 
constructing, servicing and installing tanks and 
related equipment for the storage of such gases 
and facilities and equipment for use by public 
utilities and industrial companies. Transgas owns 
and operates various service and delivery vehicles 
and trailers used in connection with the activities 
outlined above. 


Transgas has obtained an opportunity to acquire 
from an unaffiliated company six additional used 
double-walled cryogenic trailers, which it needs in 
its business of transporting cryogenic gases as a 
common carrier. Transgas will acquire these trail- 
ers either directly from the seller or indirectly 
through Colonial. Transgas proposes to perma- 
nently finance the acquisition of these trailers with 
a short term loan in the amount of $175,000 from 
Maryland National Leasing Corporation or its 
nominee (‘Maryland National’). 


The terms of the loan from Maryland National to 
Transgas are proposed to be as follows: Maryland 
National will lend to Transgas the amount of 
$175,000 for the purchase of the six used 
double-walled cryogenic trailers delivered to 
Transgas prior to June 30, 1979. The loan will 
bear interest at the rate of 13% per annum on the 
outstanding principal balance and will be repaid as 
follows: Transgas will pay interest only monthly in 
arrears from the date of Maryland National’s ad- 
vance to August 1, 1979. Thereafter, Transgas will 
be required to make six monthly loan payments, 
each in arrears, equal to 17.3043 percent of the 
loan amount. 





Upon acceptance of Maryland National’s proposal, 
Transgas will be required to pay a commitment fee 
of $1,750. The commitment fee will be returned if 
Maryland National fails to make a firm commitment 
but is otherwise non-refundable. A statement of 
the remaining fees, commissions and expenses 
incurred in connection with the proposed transac- 
tion will be filed by amendment. It is stated that no 
state or federal commission, other than this Com- 
mission, has jurisdiction over the proposed trans- 
action. 


Due notice of the filing of said application- 
declaration has been given in the manner pre- 
scribed in Rule 23 promulgated under the Act 
(HCAR No. 21055), and no hearing has been re- 
quested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and 
the rules thereunder are satisified and that no ad- 
verse findings are necessary; and that it is appro- 
priate in the public interest and in the. interest of 
investors and consumers that said application- 
declaration, as amended, be granted and per- 
mitted to become effective: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
application-declaration, as amended, be, and it 
hereby is, granted and permitted to become effec- 
tive forthwith, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Rel. No. 21121/June 27, 1979 


In the Matter of 


CENTRAL AND SOUTH WEST CORPORATION 
Dallas, Texas 


CENTRAL POWER AND LIGHT COMPANY 
Corpus Christi, Texas 


PUBLIC SERVICE COMPANY OF OKLAHOMA 
Tulsa, Oklahoma 


SOUTHWESTERN ELECTRIC POWER COM- 
PANY 
Shreveport, Louisiana 


(70-6314) 


ORDER AUTHORIZING CAPITAL CONTRIBU- 
TIONS BY HOLDING COMPANY TO ITS SUB- 
SIDIARIES 


Central and South West Corporation (“CSW”), a 
registered holding company, and three of its elec- 
tric utility subsidiaries, Central Power and Light 
Company (“CPL”), Public Service Company of 
Oklahoma (“PSO”) and Southwestern Electric 
Power Company (““SWEPCO”), have filed with this 
Commission an application-declaration pursuant to 
Sections 6(a), 7, 9, 10 and 12(f) of the Public Util- 
ity Holding Company Act of 1935 (‘Act’) and 
Rules 43 and 45 promulgated thereunder con- 
cerning the following proposed transactions. 


CSW proposes to make capital contributions ag- 
gregating $45,000,000 to PSO, $25,000,000 to 
CPL, and $20,000,000 to SWEPCO from time to 
time prior to October 1, 1979. In each case, the 
amounts of the capital contribution will be added to 
the respective subsidiary’s common stock account 
and will be used to pay part of its 1979 construc- 
tion expenditures or to repay a portion of short- 
term debt incurred or to be incurred in connection 
therewith. It is estimated that short-term debt out- 
standing for each of the subsidiaries as of June 
18, 1979, was as follows: CPL, $45,000,000; PSO, 
$55,000,000; and SWEPCO, $56,000,000. Capital 
expenditures (excluding allowance for funds used 
during construction) anticipated for CPL, PSO and 
SWEPCO for 1979 are as follows: 
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Generation 

Transmission 

Distribution & other 

Nuclear fuel payments 

Fuel exploration & development 


Total 


None of the proceeds of any of the capital contri- 
butions nor any of the borrowings retired thereby 
shall be used to pay the cost of facilities which 
would not be needed to provide service to custom- 
ers of any of the operating companies if such 
operating company were not part of the CSW 
System, nor will any expenditures be made by any 
of the operating companies for the construction or 
acquisition of any facility not so needed prior to the 
time all funds covered by this application- 
declaration have been expended. For the pur- 
poses of foregoing representation, there are in- 
cluded within the meaning of the term facilities all 
facilities, the construction or acquisition of which 
are or would be part of any proposal for synchro- 
nous interstate operation of the CSW System 
forming the subject of the proceedings in Central 
and South West Corporation, et al. (Admin. Proc. 
File No. 3-4951), which would not also be required 
for the continuation of dissynchronous interstate/ 
intrastate operation in the mode presently prevail- 
ing in the Central and South West System. 


No state commission, and no federal commission, 
other than this Commission, has jurisdiction over 
the proposed transactions. The fees and expenses 
to be incurred in connection with the proposed 
transactions are estimated at $2,550, including 
legal fees of $500. 


Due notice of the filing of said application- 
declaration has been given in the manner pre- 
scribed in Rule 23 promulgated under the Act 
(HCAR No. 21067) and no hearing has been re- 
quested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and 
the Rules thereunder are satisfied and that no ad- 
verse findings are necessary; and that it is appro- 
priate in the public interest and in the interest of 
investors and consumers that said application- 
declaration be granted and permitted to become 
effective: 
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(in thousands) 
PSO SWEPCO 
$171,000 $ 84,573 
18,000 26,723 
25,000 24,406 
o oo= Me 
28,000 13,798 
$242,000 $149,499 
~—III=="— a 





CPL 
$172,071 
22,665 
24,833 
15,238 
10,131 








$234,938 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and Rules thereunder, that said 
application-declaration be, and hereby is, granted 
and permitted to become effective forthwith, sub- 
ject to the terms and conditions prescribed in Rule 
24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








TRUST INDENTURE ACT OF 1939 





TRUST INDENTURE ACT OF 1939 
Release No. 532/June 25, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6084/June 25, 1979 


TRUST INDENTURE ACT OF 1939 
Release No. 533/June 25, 1979 


The Securities and Exchange Commission has is- 
sued an order under the Trust Indenture Act 
(“Act”) on application of Eaton Corporation (the 
“Company’”) that the trusteeship of Citibank, Na- 
tional Association (“Citibank”) under two inden- 
tures of the Company is not so likely to involve a 
material conflict of interest as to make it necessary 
to disqualify Citibank from acting as trustee. 





TRUST INDENTURE ACT OF 1939 
Release No. 534/June 25, 1979 


ADMINISTRATIVE PROCEEDING 
File No. 3-5736 


In the Matter of 


PENNWALT CORPORATION 
File Nos. 2-12324, 2-53085 


APPLICATION PURSUANT TO SECTION 
310(b)(1)(ii) 


The Securities and Exchange Commission has is- 
sued a notice giving interested persons until July 
5, 1979 to request a hearing on an application by 
PENNWALT CORPORATION (the ‘Applicant’’) 
pursuant to Section 310(b)(1)(ii) of the Trust 
Indenture Act of 1939 declaring that the Trus- 
teeship of Girard Bank under an unqualified inden- 
ture of the County of Westchester Industrial De- 
velopment Agency (the “Agency’) is not so likely 
to involve a material conflict of interest as to make 
it necessary to disqualify Girard Bank from acting 
as Trustee under two prior indentures of the Appli- 
cant. 


The Applicant proposes to enter into a Lease 
Agreement with the Agency whereby the Applicant 
will lease an industrial facility project which will be 
acquired and constructed with the proceeds from 
the sale of the Bonds. The lease payments by the 
Applicant will be used in whole by the Agency to 
pay the principal, interest and premium, if any, on 
the Bonds, and such payment to Bond holders will 
be guaranteed by the Applicant. 


Trust Indenture Act of 1939 
Release No. 535/June 25, 1979 


The Securities and Exchange Commission has is- 
sued an order under Subsection 304(c) of the 
Trust Indenture Act of 1939 (“Act”), on application 
of Public Service Electric and Gas Company, 
exempting its First and Refunding Mortgage 
Bonds, Series K due 2009 from provisions of Sub- 
section 316(a)(1) of the Act. 


Trust Indenture Act of 1939 
Release No. 536/June 25, 1979 


The Securities and Exchange Commission has is- 
sued an order under the Trust Indenture Act 
(‘‘Act’’) an application of Dart Industries, Inc. 
(“Dart”) that the trusteeship of The Chase Man- 
hattan Bank (National Association) under two in- 
dentures under which Dart is a guarantor, is not so 
likely to involve a material conflict of interest as to 
make it necessary to disqualify Chase from acting 
as trustee. 





INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10745/June 26, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6086/June 26, 1979 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10746/June 26, 1979 


In the Matter of 

EDIE MANAGEMENT SERVICES, INC. 
530 Fifth Avenue 

New York, New York 10036 


and 


EDIE SPECIAL GROWTH FUND, INC. 
ROWE PRICE NEW HORIZONS FUND, INC. 
and 


T. ROWE PRICE ASSOCIATES, INC. 

100 East Pratt Street 

Baltimore, Maryland 21202 

(812-4451) 

ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT EXEMPTING COMPANY FROM THE PRO- 
VISIONS OF SECTION 15(f)(1)(A) OF THE ACT 
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Edie Management Services, Inc. (“EMS”), Edie 
Special Growth Fund, Inc. (‘Growth Fund”), Rowe 
Price New Horizons Fund, Inc. (“New Horizons’), 
and T. Rowe Price Associates, Inc. (‘Price’) 
(hereinafter EMS, Growth Fund, New Horizons 
and Price are collectively referred to as “Appli- 
cants’’), filed an application on March 12, 1979, 
and amendments thereto on May 3 and 23, 1979, 
pursuant to Section 6(c) of the Investment Com- 
pany Act of 1940 (‘Act’) for an order of the Com- 
mission exempting New Horizons from the provi- 
sions of Section 15(f)(1)(A) of the Act. 


On May 30, 1979, a notice (Investment Company 
Act Release No. 10712) was issued of the filing of 
said application pursuant to Section 6(c) of the 
Act. The notice gave interested persons an op- 
portunity to request a hearing and stated that an 
order disposing of the application would be issued 
as of course unless a hearing should be ordered. 
No request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter has been considered and it is found, on 
the basis of the information stated in the applica- 
tion, that the granting of the requested exemption 
is appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act, subject to the condition stated below, which is 
deemed necessary or appropriate in the public 
interest for the protection of investors and to which 
the Applicants have consented. This order does 
not extend to and is not intended to express any 
position of the Commission as to (1) the benefits 
received by EMS in connection with the assump- 
tion by Price of management responsibilities with 
respect to Growth Fund and the proposed acquisi- 
tion of all of the assets of Growth Fund by New 
Horizons or (2) the procedures used to select 
Price as the successor investment adviser for 
Growth Fund. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the 
Act, that Rowe Price New Horizons Fund, Inc., is 
hereby exempted from the provisions of Section 
15(f)(1)(A) of the Act, to the extent requested in 
the application, effective immediately, subject to 
the condition that, subsequent to the consumma- 
tion of the proposed reorganization of Edie Special 
Growth Fund, Inc., with Rowe Price New Horizons 
Fund, Inc., for the duration of the three year period 
from January 1, 1979, the board of directors of 
Rowe Price New Horizons Fund, Inc., will include 
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at least two directors who are not interested per- 
sons of T. Rowe Price Associates, Inc., or Edie 
management Services, Inc., subject to the death, 
resignation or other incapacity of any of such di- 
rectors before the expiration of his term. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10747/June 27, 1979 


In the Matter of 


DIFUND, INC. 

The Dresser Building 
1505 Elm Street 
Dallas, Texas 75201 


and 


MERRILL LYNCH BASIC VALUE FUND, INC. 
MERRILL LYNCH ASSET MANAGEMENT, INC. 


and 


FUND ASSET MANAGEMENT, INC. 
165 Broadway 
New York, New York 10080 


(812-4387) 


NOTICE OF FILING OF APPLICATION PUR- 
SUANT TO SECTION 6(c) OF THE ACT FOR AN 
ORDER EXEMPTING COMPANY FROM THE 
PROVISIONS OF SECTION 15(f)(1)(A) OF THE 
ACT AND PURSUANT TO SECTION 17(b) OF 
THE ACT FOR AN ORDER EXEMPTING PRO- 
POSED REORGANIZATION FROM SECTION 
17(a) OF THE ACT AND PURSUANT TO SEC- 
TION 17(d) AND RULE 17d-1 FOR AN ORDER 
PERMITTING PARTICIPATION IN PROPOSED 
REORGANIZATION 


NOTICE IS HEREBY GIVEN that Difund, Inc. 
(“Difund”), Merrill Lynch Basic Value Fund, Inc. 





(“Basic Value”) (Difund. and Basic Value here- 
inafter jointly referred to as the ‘“Funds’”), Merrill 
Lynch Asset Management, Inc. (“MLAM”), and 
Fund Asset Management, Inc. (“FAMI’) (here- 
inafter Difund, Basic Value, MLAM and FAMI are 
collectively referred to as “Applicants’”), filed an 
application on November 3, 1978, and an amend- 
ment thereto on April 23, 1979, (1) pursuant to 
Section 6(c) of the Investment Company Act of 
1940 (‘Act’) for an order of the Commission 
exempting Basic Value from the provisions of Sec- 
tion 15(f)(1)(A) of the Act, (2) pur suant to Section 
17(b) of the Act, for an order of the Commission 
exempting from the provisions of Section 17(a) of 
the Act the proposed reorganization of Difund with 
and into Basic Value and (3) pursuant to Section 
17(d) of the Act and Rule 17d-1 thereunder, for an 
order of the Commission permitting participation in 
the proposed reorganization. All interested per- 
sons are referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


Applicants state that Difund, a Delaware corpora- 
tion, is a diversified, open-end, management in- 
vestment company, registered under the Act as an 
employees’ securities company. Shares of Difund 
are offered at net asset value without a sales 
charge only to employees, former employees or 
persons on retainer of Dresser Industries, Inc. 
(‘Dresser’) and certain other “eligible pur- 
chasers.” Difund’s investment objective is to seek 
capital appreciation through the purchase of equity 
securities believed to provide attractive investment 
opportunities. Current investment income is an in- 
cidental consideration. As of April 30, 1979, the 
net assets of Difund were approximately $351,909. 


Applicants state that Basic Value, a Maryland cor- 
poration, is a diversified, open-end, management 
investment Company registered under the Act. 
Basic Value’s investment objective is to seek cap- 
ital appreciation and, secondarily, income by in- 
vesting in securities, primarily equities, believed to 
be undervalued and to represent basic investment 
value. As of March 31, 1979, the net assets of 
Basic Value were $83,852,158. Shares of Basic 
Value are offered at a public offering price equal to 
the net asset value plus varying sales charges. 
The public offering price may be reduced to the 
net asset value per share in connection with the 
acquisition of assets or the merger or consolida- 
tion with a public or private investment company. 


Applicants state that on April 14, 1978, White Weld 
& Co., Incorporated (“White Weld’’), which served 
as Difund’s investment adviser, merged into Merrill 
Lynch, Pierce, Fenner & Smith Incorporated 
(“Merrill”), a subsidiary of Merrill Lynch & Co., Inc. 
(“Company”). MLAM, a wholly-owned subsidiary 
of Company, presently serves as the investment 
adviser for Difund pursuant to an investment ad- 
visory agreement dated July 26, 1978. The advi- 
sory contract provides that Difund will pay MLAM 
annual compensation of $100, payable quarterly, 
and that MLAM will reimburse Difund on an annual 
basis for the amount of expenses, excluding inter- 
est, taxes, brokerage commissions and extraordi- 
nary expenses, that exeed 1-%2% of the average 
market value of Difund’s net assets. For the fiscal 
year ended October 31, 1978, Difund paid MLAM a 
management fee of $25 for the period during 
which MLAM acted as investment adviser to Di- 
fund. During that same period, MLAM reimbursed 
Difund $3,566 for expenses (including manage- 
ment fees) in excess of 1-2% of the average mar- 
ket value of the net assets of Difund as of the end 
of each month. 


On April 12, 1979, the Funds entered into an 
agreement and plan of reorganization (‘‘Plan’’) 
which provides for 1) the reorganization of Difund 
through the acquisition by Basic Value of substan- 
tially all of the assets of Difund in exchange for 
shares of Basic Value and 2) the subsequent dis- 
tribution to Difund’s shareholders of shares of 
Basic Value in exchange for their shares of Difund. 
The proposed Plan is subject to the approval of a 
majority of the shareholders of Difund and to the 
receipt by Difund of an opinion of counsel to the 
effect that the transactions contemplated in the 
Plan will qualify as a tax-free reorganization. Basic 
Value will not assume any liabilities of Difund 
whether incurred in connection with the operation 
of the business of Difund, the acquisition of the 
Difund assets, the subsequent liquidation of Di- 
fund or otherwise. Neither Difund nor Basic Value 
shall bear its own expenses in connection with the 
transactions contemplated in the proposed Plan. 
Such expenses shall be borne by Dresser and 
MLAM in the amounts that are incurred by difund 
and Basic Value respectively. Applicants state that 
a substantial amount of Difund’s portfolio will be 
sold and brokerage costs which are estimated to 
be approximately $800 to $900 will be deducted on 
the valuation date from the market value of the se- 
curities sold. Applicants state that the Plan has 
been approved by both the Difund Board and the 
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Board of Directors of Basic Value (“Basic Value 
Board”). 


Applicants state that FAMI, a subsidiary of MLAM, 
has served as the investment adviser for Basic 
Value since the fund commenced operations on 
July 1, 1977. The investment advisory agreement 
between Basic Value and FAMI provides for a fee 
at the annual rate of 0.60% of the portion of aver- 
age net assets not exeeding $100 million; 0.50% 
of average net assets exceeding $100 million but 
not exceeding $200 million; and 0.40% of that por- 
tion of net assets exceeding $200 million. The pre- 
vious investment advisory agreement between 
Difund and White Weld provided for an annual fee, 
paid quarterly, computed on the average of the 
aggregate market value of the net assets of Difund 
as of the end of each month during said quarter as 
follows: 1% of the first $100,000; % of 1% of the 
next $900,000; 3/10 of 1% of the next $2,000,000; 
V4 of 1% of the next $2,000,000; 1/5 of 1% of the 
next $5,000,000 of market value; and above 
$10,000,000, an amount to be agreed upon be- 
tween Difund and White Weld, but not to exceed 
3/10 of 1%. 


Section 17(a) 


Section 17(a) of the Act, in pertinent part, prohibits 
an affiliated of a registered investment company or 
any affiliated person of such an affiliated person, 
acting as principal, from knowingly selling any se- 
curity or other property to such registered com- 
pany or knowingly purchasing any security or other 
property from such registered company, subject to 
certain exceptions. The application states that the 
proposed acquisition of Difund’s assets by Basic 
Value is a principal transaction subject to the pro- 
hibition of Section 17(a) of the Act because of the 
affiliated relationships of the parties involved. Sec- 
tion 17(b) of the Act provides, however, that the 
Commission, upon application, may exempt a pro- 
posed transaction from the provisions of Section 
17(a) of the Act if evidence establishes that the 
terms of the proposed transaction, including the 
consideration to be paid or received, are reason- 
able and fair and do not involve overreaching on 
the part of any person concerned, and that the 
proposed transaction is consistent with the policy 
of each registered investment company con- 
cerned, and with the general purposes of the Act. 


Applicants assert that the proposed acquisition is 
consistent with the respective investment policies 
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of the Funds and that Difund shareholders will re- 
ceive shares of an open-end, management com- 
pany with substantially identical investment objec- 
tives, fundamental policies and investment restric- 
tions. Applicants state that the Difund Board be- 
lieves it is uneconomical to manage Difund as an 
independent fund at its present size and that it is in 
the best interest of Difund and its shareholders to 
sell Difund’s assets to Basic Value. Applicants 
contend that due to the proposed merger, Difund 
shareholders will be provided with services not 
available to them previously, including an auto- 
matic investment plan, systematic withdrawal 
plans, retirement plans and an exchange privilege 
with certain other funds sponsored by Merrill. Ap- 
plicants point out that Difund also will benefit from 
economies of scale achieved in operating a larger 
fund. The operating expense ratio for Basic 
Value’s fiscal year ending June 30, 1978, was 
0.94% as compared to a ratio of 1.57% for Di- 
fund’s fiscal year ending October 31, 1978. Appli- 
cants assert that the reorganization will result in a 
slight reduction in the advisory fee paid by Difund. 


Applicants also assert the terms of the proposed 
acquisition are fair and reasonable to the stock- 
holders of each Fund and do not involve over- 
reaching by any party involved in the transactions, 
and that the proposed acquisition is consistent 
with and in furtherance of the policies of each 
Fund and the general purposes of the Act. 


Section 17(d) and Rule 17d-1 


Section 17(d) of the Act and Rule 17d-1 thereun- 
der provide, in pertinent part, that it shall be un- 
lawful for any affiliated person of a registered in- 
vestment company, or any affiliated person of 
such a person, acting as principal, to participate in 
or effect any transaction in connection with any 
joint enterprise or other joint arrangement in which 
such registered company, or company controlled 
by such registered company, is a participant un- 
less an application regarding such joint enterprise 
or arrangement has been filed with the Commis- 
sion and an order granting such application has 
been issued. In passing upon such application, the 
Commission will consider whether the participation 
of such registered or controlled company in such 
joint enterprise or joint arrangement on the basis 
proposed is consistent with the provisions, policies 
and purposes of the Act, and the extent to which 
such participation is on a basis different from, or 
less advantageous than that of other participants. 





A joint enterprise or other joint arrangement is de- 
fined in Rule 17d-1 as any written or oral plan, 
contract, authorization or arrangement, or any 
practice or understanding concerning an enter- 
prise or undertaking whereby a registered invest- 
ment company or a controlled company thereof, 
and any affiliated person of such person, have a 
joint or a joint and several participation, or share in 
the profits of such enterprise or undertaking. 


Applicants state that FAMI, through its receipt of 
increased investment advisory fees following 
Basic Value’s acquisition of Difund assets, might 
be deemed to be a participant in a joint enterprise 
with Basic Value and Difund, and therefore subject 
to the provisions of Section 17(d) of the Act and 
Rule 17d-1 thereunder. 


Applicants state that no party will participate in the 
proposed reorganization on a basis different from 
or less advantageous than that of any other party. 
Furthermore, Applicants state that the participation 
of the Funds in the proposed reorganization is 
consistent with the provisions, policies, and pur- 
poses of the Act. 


Section 15(f)(1)(A) 


Section 15(f)(1) of the Act provides, in relevant 
part, that: 


[a]n investment adviser... of a regis- 
tered investment company ... may re- 
ceive any amount or benefit in connec- 
tion with a sale of securities of, or a sale 
of any other interest in such investment 
adviser... which results in an assign- 
ment of an investment advisory contract 
with such company ..., if ((A) for a 
period of three years after the time of 
such action, at least 75 per centum of 
the members of the board of directors of 
such registered company ... (or suc- 
cessor thereto, by reorganization or 
otherwise) are not (i) interested persons 
of the investment adviser of such com- 
pany ...., or (ii) interested persons of 
the predecessor investment adviser .. . 
and (B) there is not imposed an unfair 
burden on such company as a result of 
such transaction or any express or im- 
plied terms, conditions, or understand- 
ing applicable thereto. 


The application states that the acquisition of White 
Weld by Merrill on April 14, 1978, resulted in the 
automatic termination of the investment advisor’s 
agreement between Difund and White Weld and 
that a portion of the compensation paid by the 
Company to acquire White Weld could be con- 
strued to have been applicable to White Weld’s 
advisory relationship with Difund. Since a small 
portion of the compensation paid by the Company 
to acquire White Weld could be susceptible to at- 
tack as compensation for the sale or assignment 
of the fiduciary relationship between White Weld 
and Difund first to MLAM and them to FAMI, the 
Applicants seek the protection of Section 15(f) of 
the Act insofar as the merger of Difund and Basic 
Value results in a transaction subject to paragraph 
(1)(A) of Section 15(f) of the Act. 


Since April 14, 1978, when MLAM began serving 
as Difund’s investment adviser, the application 
states that the Difund Board has been in com- 
pliance with the requirement of Section 15(f)(1)(A) 
that 75% of its members not be interested persons 
within the meaning of Section 15(f)(1)(A). How- 
ever, the Basic Value Board currently has six di- 
rectors, only four of whom are not interested per- 
sons within the meaning of Section 15(f)(1)(A) of 
the Act. No adjustment in the composition of the 
Basic Value Board is contemplated following the 
acquisition of Difund by Basic Value and, there- 
fore, Applicants seek an exemptive order from the 
requirements of Section 15(f)(1)(A). 


Applicants state that compliance with the provi- 
sions of Section 15(f)(1)(A) would require Basic 
Value to reconstitute its board of directors. Appli- 
cants cite the directive to the Commission con- 
tained in Section 15(f)(3)(B) that consideration be 
given to a discrepancy in size of assets in deliber- 
ations on a request for an exemptive order from 
Section 15(f)(1)(A) when there is a sale of sub- 
stantially all of the assets of one registered in- 
vestment company to another. Applicants assert 
that this is precisely the situation of Difund and 
Basic Value. 


Applicants state that the proposed acquisition by 
Basic Value of all the assets of Difund will be a 
significant benefit to Difund shareholders since 
they will continue to receive professional man- 
agement at a reduced advisory fee and reduced 
expense ratio. Applicants further state that neither 
Fund will incur any expenses of the reorganization 
and assert that the acquisition of Difund will not 
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result in any unfair burden on it. Finally, Applicants 
state that they are not requesting the Commission 
to endorse the method by which a successor in- 
vestment adviser was selected for Difund. 


Section 6(c) of the Act provides, in part, that the 
Commission, by order upon application, may con- 
ditionally or unconditionally exempt any person, 
security, or transaction, or any class or classes of 
persons, securities or transactions from any provi- 
sion or provisions of the Act or any rule or regula- 
tion thereunder, if and to the extent that such 
exemption is necessary or appropriate in the pub- 
lic interest and consistent with the protection of in- 
vestors and the purposes fairly intended by the 
policy and provisions of the Acct. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than July 20, 1979, at 5:30 
p.m., submit to the Commission in writing a re- 
quest for a hearing on the matter accompanied by 
a statement as to the nature of his interest, the 
reason for such request, and the issues, if any, of 
fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. 
A copy of such request shall be served personally 
or by mail upon Applicants at the addresses stated 
above. Proof of such service (by affidavit, or in 
case of an attorney-at-law, by certificate) shall be 
filed contemporaneously with the request. As pro- 
vided by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of 
the application will be issued as of course follow- 
ing said date unless the Commission thereafter 
orders a hearing upon request or upon the Com- 
mission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is or- 
dered, will receive any notices and orders issued 
in this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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CONFIDENTIAL TREATMENT OF NAMES AND 
ADDRESSES OF DEALERS OF REGISTERED 
INVESTMENT COMPANY SECURITIES 


AGENCY: Securities and Exchange Commission. 
ACTION: Proposed rule rescission. 


SUMMARY: The Commission is soliciting public 
comment on the desirability of rescinding Rule 
45a-1 under the Investment Company Act of 1940 
(‘the Act’). Rule 45a-1 provides, in pertinent part, 
that exhibits which call for the names and ad- 
dresses of dealers to or through whom principal 
underwriters of registered investment companies 
are currently offering securities and which are re- 
quired to be furnished with registration statements 
or periodic reports, shall not be made available to 
the public unless the Commission so orders after 
appropriate notice and opportunity for hearing. In 
view of the current public format of Form N-1R, as 
recently revised, the Commission believes that 
retention of this rule may no longer serve the pub- 
lic interest or further the protection of investors. 


DATE: Comments must be received by August 20, 
1979. 


ADDRESSES: Send comments in triplicate to 
George A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549 (Refer to File No. S7- 
789). All comments received will be available for 
public inspection and copying in the Commission's 
Public Reference Room, 1100 L Street, N.W., 
Washington, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: 

Katherine A. Malfa, Esq. (202) 755-1613 or Larry 
L. Greene, Esq. (202) 755-1232, Division of In- 
vestment Management, Securities and Exchange 


Commission, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: 


Section 45(a) of the Investment Company Act of 
1940 (‘the Act’) [15 U.S.C. 80a-44(a)] provides 
generally that the information contained in any 
registration statement, application, report or other 
document filed with the Commission under the Act 
shall be made available to the public except in- 
sofar as the Commission determines that disclo- 





sure of such.information is not necessary or ap- 
propriate in the public interest or for the protection 
of investors. Rule 45a-1 under the Act (17 CFR 
270.45a-1) provides in pertinent part that: 


(a) Exhibits calling for the names and 
addresses of dealers to or through 
whom principal underwriters of reg- 
istered investment companies are 
currently offering securities and 
which are required to be furnished 
with registration statements filed 
pursuant to section 8(b) of the Act 
(54 Stat. 804; 15 U.S.C. 80a-8), or 
periodic reports filed pursuant to 
Section 30(a) or Section 30(b)(1) of 
the Act (54 Stat. 836; 15 U.S.C. 
80a-30), shall be the subject of 
confidential treatment and shall not 
be made available to the public ex- 
cept that the Commission may by 
order make such exhibits available 
to the public if, after appropriate 
notice and opportunity for hearing, it 
finds that public disclosure of such 
material is necessary or appropriate 
in the public interest or for the pro- 
tection of investors. ... 


In connection with the adoption in August, 1978, of 
an integrated registration and reporting system for 
management investment companies, the Commis- 
sion adopted a revised annual report form, Form 
N-1R (17 CFR 274.101).' The revised form elimi- 
nates the previous distinction between the public 
and nonpublic portion of Form N-1R. Now, only 
the information required by Item 66 of revised Form 
N-1R, concerning the identification of the ten 
dealers selling the largest dollar amounts of the 
shares of a registrant, is considered nonpublic in- 
formation. The release adopting revised Form 
N-1R stated that the Item 66 information would 
remain nonpublic because the provisions of Rule 
45a-1 mandated that such information remain 
nonpublic. However, the Commission stated in the 
release that a proposal to rescind Rule 45a-1 
might be forthcoming shortly, and that if the rule 





' Securities Act Act Release No. 5964 (August 28, 
1978), [43 FR 39548]. 


were rescinded the Item 66 information would also 
become public information. 


Rule 45a-1 under the Act was adopted by the 
Commission in 1941, in connection with adoption 
of the first detailed registration statement form 
covering management investment companies, 
Form N-8B-1 (17 CFR 274.11). The rule provided 
for confidential treatment of one exhibit to the 
form, Exhibit (c), ? but permitted the Commission 
to release that exhibit to the public after appropri- 
ate notice and oppportunity for hearing, where 
public disclosure of such information was deemed 
necessary or appropriate in the public interest or 
for the protection of investors.? In 1942, in con- 
nection with adoption of a new form, Form N-8B-2 
(17 CFR 274.12), for submission of registration 
statements under the Act by unit investment trusts, 
the Commission amended Rule 45a-1. The 
amendment eliminated reference to the rule in 
Exhibit (c) of Form N-8B-1 and expanded items 
subject to nonpublic treatment by the Commission 
to include “exhibits calling for the names and ad- 
dresses of dealers to or through whom principal 
underwriters of registered investment companies 
are currently offering securities and which are re- 
quired to be furnished with registration state- 
ment...or periodic reports.”* Other technical 
amendments to the rule were subsequently made 
by the Commission. 


Prior to adopting the integrated registration and 
reporting system, the Commission, in May, 1977, 
released for public comment proposed, revised 
Form N-1R.°5 In that release, the Commission indi- 
cated that it was considering proposing rescission 
of Rule 45a-1, and comments were specifically in- 
vited on this matter. In response to this invitation 
for comment, three commentators submitted 





2 Exhibit (c) required disclosure of the names and 
addresses of dealers of open-end investment 
companies. 


3 Investment Company Act Release No. 133 (May 
23, 1941) [6 FR 2573]. 


4 Investment Company Act Release No. 292 
(January 9, 1942) [7 FR 197]. 


5 Securities Act Release No. 5829 (May 31, 1977) 
[42 FR 29716]. 
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statements supporting retention of Rule 45a-1.® 
The commentators argued, among other things, 
that public disclosure of the information required in 
Item 66 of the revised Form N-1R could adversely 
affect the bargaining position of an investment 
company underwriter vis-a-vis securities dealers 
selling the company’s shares. However, the com- 
mentators did not explain why this would be so. 


In the absence of any additional information as to 
why public disclosure of the information contained 
in Item 66 of revised Form N-1R would be likely to 
cause substantial harm to investment companies 
or their underwriter, the Commission believes that 
there may be sound reasons for rescinding Rule 
45a-1. If the rule were rescinded, all information in 
Form N-1R would be available to the public, in 
harmony with the objectives of the Commission in 
eliminating the form’s prior public nonpublic for- 
mat. The Commission believes that investors may 
well benefit from making Item 66 information pub- 
lic.? Specifically, it may be useful for shareholders 
to know whether brokers which effect or execute 
portfolio transactions for the Fund also are the 
largest dealers of the Fund’s shares. Furthermore, 
it should be noted that rescission of Rule 45a-1 
would not place any further reporting burdens on 
registrants since Form N-1R, as recently revised, 
requires reporting of the information set forth in the 
rule. However, the Commission does not discount 
the possibility that persuasive arguments can be 
made that Rule 45a-1 should remain in effect. 
Such arguments, if they can be properly made, 
should be on the record and available for Commis- 
sion consideration. 


Accordingly, the Commission hereby proposed to 
rescind Rule 45a-1 (17 CFR 270.45a-1) under the 
Investment Company Act of 1940. 





6 The above release also noted that one feature of 
the revised Form N-1R would be the elimination of 
the public-nonpublic format of the form. 


7\In Securities Act Release No. 5829 (May 31, 
1977), the Commission stated: “The Commission 
believes that [ending nonpublic treatment of Part 
Il] is consistent with the recent amenaments of the 
Freedom of Information Act.” 
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By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10749/June 27, 1979 


In the Matter of 


AMERICAN GENERAL RESERVE FUND, INC. 
2777 Allen Parkway 
Houston, Texas 77019 


(812-4478) 


NOTICE OF FILING OF AN APPLICATION PUR- 
SUANT TO SECTION 6(c) OF THE ACT FOR AN 
ORDER OR EXEMPTION FROM THE PROVI- 
SIONS OF RULES 2a-4 AND 22c-1 UNDER THE 
ACT. 


NOTICE IS HEREBY GIVEN that American Gen- 
eral Reserve Fund, Inc. (‘Applicant’), registered 
under the Investment Company Act of 1940 
(“Act”) as an open-end, diversified management 
investment company, filed an application on May 
18, 1979, and an amendment thereto on June 6, 
1979, for an order of the Commission, pursuant to 
Section 6(c) of the Act, exempting Applicant from 
the provisions of Rules 2a-4 and 22c-1 under the 
Act to the extent necessary to permit Applicant to 
compute its net asset value per share, for the pur- 
pose of effecting sales, redemptions and repur- 
chases of its shares, to the nearest one cent on a 
share value of one dollar. Applicant represents 
that in all other respects, its portfolio securities will 
be valued in accordance with the views of the 
Commission, set forth in Investment Company Act 
Release No. 9786 (May 31, 1977) (‘Release No. 
9786"). All interested persons are referred to the 
application on file with the Commission for a 
statement of the representations contained 
therein, which are summarized below. 


Applicant represents that it is a “money market” 
fund designed as an investment vehicle for inves- 
tors who seek to combine their assets to partici- 
pate in a portfolio of money market instruments. 





According to the application, its investment objec- 
tive is to seek protection of capital while earning 
high current income through investments in a 
portfolio of money market instruments generally 
maturing within one year, including marketable ob- 
ligations issued or guaranteed by the U.S. Gov- 
ernment or its agencies or instrumentalities, bank 
obligations, high grade commercial paper and 
other corporate obligations, and repurchase 
agreements (“Portfolio Securities’’). 


Applicant states that since its inception in 1974 it 
has declared and paid dividends on a monthly 
rather than a daily basis. Applicant further states 
that for purposes of determining its per share net 
asset value, the value of Applicant’s portfolio secu- 
rities (including interest accrued but not collected) 
is divided by the number of shares outstanding. 
Portfolio securities for which market quotations are 
readily available are valued at the most recent bid 
price and if there are no quotations for a particular 
security it is valued based on market quotations for 
securities of similar yield, quality, and duration. 
Other investments and assets are valued at fair 
values as determined in good faith by or under di- 
rection of the Applicant's Board of Directors. Ap- 
plicant declares all of its net investment income 
monthly and realized capital gains annually ac- 
cording to the application. All unrealized capital 
gains and losses and undistributed net income are 
reflected in Appplicant’s net asset value per share, 
which causes its net asset value per share and 
dividend rates to fluctuate. 


Applicant further states that it believes that poten- 
tial money market fund investors wish a money 
market fund to maintain a constant net asset value 
per share and to pay dividends which do not fluc- 
tuate on account of daily changes in the values of 
its portfolio assets. Applicant states that its Board 
of Directors has authorized a stock split of Appli- 
cant’s common stock so that immediately following 
such stock split the net asset value per share of 
Applicant would be $1.00. Applicant asserts that it 
expects as a result of the implementation of its 
proposal to round its net asset value per share to 
the nearest one cent on a $1.00 price, and that 
Applicant's price per share for the purpose of sales 
and redemptions will remain at $1.00. 


Applicant states that its Board of Directors be- 
lieves that that this stock split and constant $1.00 
per share price will benefit Applicant and its 


shareholders. Applicant states that it believes that 
potential investors prefer that the income divi- 
dends declared by Applicant reflect income as it is 
earned on a daily basis and that its sales and re- 
demption price remain fixed. Applicant represents 
that its Board of Directors has, therefore, con- 
cluded that stability of capital and a steady flow of 
investment income would be of benefit to existing 
shareholders and a helpful tool in attracting poten- 
tial investors to Applicant. Applicant asserts that 
its shareholders would achieve the convenience of 
being able to determine the value of their holdings 
simply by knowing the number of shares they own. 
Applicant further states that the task of maintaining 
an investment record would be made easier for 
Applicant's shareholders. According to the appli- 
cation the proposed change is expected to elimi- 
nate the periodic fluctuation in Applicant's net 
asset value per share which in the past has 
caused its shareholders to realize unwanted capi- 
tal gains and losses upon redemption of their 
shares. 


Rule 22c-1 under the Act provides, in pertinent 
part, that no registered investment company or 
principal underwriter thereof issuing any redeema- 
ble security shall sell, redeem, or repurchase any 
such security except at a price based on the cur- 
rent net asset value of such security which is next 
computed after the receipt of a tender of such se- 
curity for redemption or of an order to purchase or 
sell such security. Rule 2a-4 under the Act pro- 
vides, as here relevant, that “current net asset 
value” of a redeemable security issued by a reg- 
istered investment company used in computing its 
price for the purposes of distribution, redemption 
and repruchase shall be determined with reference 
to (1) current market value for portfolio securities 
with respect to which market quotations are readily 
available and (2) for other securities and assets, 
fair value as determined in good faith by the board 
of directors of the registered comapny. In Release 
No. 9786 the Commission issued an interpretation 
of Rule 2a-4 expressing its view that (1) it is in- 
consistent with the provisions of Rule 2a-4 ex- 
pressing its view that (1) it is inconsistent with the 
provisions of Rule 2a-4 for money market funds to 
value their assets on an amortized cost basis ex- 
cept with respect to portfolio securities with re- 
maining maturities of 60 days or less and provided 
that such valuation method is determined to be 
appropriate by each respective fund’s board of di- 
rectors, and (2) it is inconsistent with the provi- 
sions of Rule 2a-4 for money market funds to 
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“round off” calculations of their net asset value per 
share to the nearest one cent on a share value of 
$1.00, because such a calculation might have the 
effect of masking the impact of changing values of 
portfolio securities and therefore might not “re- 
flect’” such funds’ proper portfolio valuation as re- 
quired by Rule 2a-4. On the basis of the forego- 
ing, Applicant submits that without an exemption 
from the provisions of Rule 2a-4 and 22c-1 under 
the Act, Applicant would be prohibited from deter- 
mining its net asset value in the manner set forth 
above. 


Section 6(c) of the Act provides, in part, that the 
Commission may, by order upon application, 
exempt any persons, security or transaction, or 
any class or classes of persons, securities or 
transactions, from any provision or provisions of 
the Act or of any rule or regulation thereunder, if 
and to the extent that such exemption is necessary 
or appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. 


Applicant submits that the requested exemption is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Applicant further asserts that a substantial 
number of money market funds now offer the pub- 
lic of stable $1.00 price for their shares. Applicant 
has agreed, in order to attempt to assure the sta- 
bility of its price per share, that the order its seeks 
may be conditioned upon its adherence to the fol- 
lowing conditions: 


(1) its Board of Directors, in supervis- 
ing Applicant's operations and de- 
legating special responsibilities in- 
volving portfolio management to its 
investment adviser, will undertake, 
as a particular responsibility within 
its overall duty of care owed to Ap- 
plicant’s shareholders, to assure to 
the extent reasonably practicable, 
taking into account current market 
conditions affecting the Applicant's 
investment objectives, that the Ap- 
plicant’s price per share as com- 
puted for purposes of distribution, 
redemption and repurchase, 
rounded to the nearest one cent 
will not deviate from $1.00; 
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(2) Applicant will maintain a dollar 


weighted average portfolio maturity 
appropriate to its objective of 
maintaining a stable price per 
share, and it will not (i) purchase a 
portfolio security with a remaining 
maturity of greater than one year, or 
(ii) maintain a dollar-weighted aver- 
age portfolio maturity in excess of 
120 days. In addition, to help 
maintain a $1.00 net asset value, 
and subject to approval by the 
Board of Directors of Applicant and 
unless particular circumstances 
dictate otherwise, portfolio securi- 
ties having maturities of 60 days or 
less when purchased shall be val- 
ued at cost adjusted for amortiza- 
tion of premiums and accretions of 
discounts and that securities origi- 
nally purchased with maturities in 
excess of 60 days shall be valued 
beginning on the 60th day prior to 
maturity using market quotations on 
the 61st day prior to maturity with 
unrealized appreciation or depre- 
ciation of the 61st day, if any, amor- 
tized or accreted to maturity. 
Portfolio securities having remain- 
ing maturities in excess of 60 days 
will be valued by the mark-to- 
market valuation method; and 


Applicant’s purchases of portfolio 
securities, including repurchase 
agreements, will be limited to: 


(a) U.S. Treasury Bills and other ob- 


ligations issued or guaranteed as 
to interest and principal by the 
U.S. Government, its agencies 
and instrumentalities. 


Obligations of U.S. banks (in- 
cluding certificates of deposit and 
bankers’ acceptances) having 
total assets at the time of pur- 
chase in excess of one billion 
dollars 


Commercial paper which at the 
date of purchase is rated within 
the two highest grades by Stand- 
ard & Poor’s Corporation (A-1 or 





A-2) or by Moody’s Investor 
Service (P-1 or P-2) or, if not 
rated, is issued by a company 
having an outstanding debt issue 
rated at least A by Standard & 
Poor’s or Moody’s. 


Repurchase agreements (agree- 
ments under which the seller ag- 
rees at the time of sale of a secu- 
rity to repurchase the security at 
an agreed time and price) for any 
security (but regardless of its 
maturity) in which the Applicant is 
permitted to invest; provided that 
such transactions are limited to 
transactions with U.S. banks (or a 
foreign branch or subsidiary 
thereof) having total assets of at 
least $500,000,000. In this re- 
gard, Applicant represents that its 
Board of Directors will limit the 
entering into of repurchase 
agreements by Applicant so that 
such repurchase agreements will 
only be entered into with financial 
institutions which are believed by 
Applicant’s investment adviser to 
present minimum credit risk. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than July 23, 1979, at 5:30 
p.m., submit to the Commission in writing a re- 
quest for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reasons for such request and the issues, if 
any, of fact or law proposed to be controverted, or 
he may request that he be notified if the commis- 
sion shall order a hearing thereon. Any such com- 
munication should be addressed: Secretary, Secu- 
rities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be 
served personally or by mail upon Fidelity at the 
case of an attorney-at-law by certificate) shall be 
filed contemporaneously with the request. As pro- 
vided by Rule 0-5 of the Rules and Regulations 
promulagated under the Act, an order disposing of 
the application herein will be issued as of course 
following said date unless the Commission there- 
after orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is or- 
dered, will receive any notices (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10750/June 27, 1979 


In the Matter of 


THE CAPITAL FUND OF AMERICA, INC. 
Two Embarcadero Center 

P.O. Box 7650 

San Francisco, California 94120 


(811-1008) 


NOTICE OF FILING OF APPLICATION PUR- 
SUANT TO SECTION 8(f) OF THE ACT FOR 
ORDER DECLARING THAT APPLICANT HAS 
CEASED TO BE AN INVESTMENT COMPANY. 


NOTICE IS HEREBY GIVEN that The Capital 
Fund of America, Inc. (“Applicant”), a Delaware 
corporation registered under the Investment Com- 
pany Act of 1940 (‘Act’) as an open-end, diver- 
sified, management investment company, filed an 
application on January 22, 1979, and amendments 
thereto on January 31, 1979, and April 23, 1979, 
and amendments thereto on January 31, 1979, 
and April 23, 1979, pursuant to Section 8(f) of the 
Act and Rule 8f-1 thereunder, for an order of the 
Commission declaring that Applicant has ceased 
to be an investment company as defined by the 
Act. All interested persons are referred to the ap- 
plication on file with the Commission for a state- 
ment of the representations contained therein, 
which are summarized below. 


Applicant states that on December 16, 1960, it 
registered under the Act, and that on the same 
date it filed a registration statement pursuant to 
the Securities Act of 1933 with respect to 400,000 
shares of its capital stock. Applicant further states 
that it commenced a public offering of its shares 
immediately after such registration statement was 
declared effective by the Commission on March 
10, 1961. According to the application, on July 7, 


SEC DOCKET/1135 





1978, Applicant’s board of directors approved an 
Agreement and Plan of Reorganization (“Agree- 
ment’) between Applicant and New Perspective 
Fund, Inc. (‘““NPF’’), a company registered under 
the Act as an open-end, diversified, management 
investment company, which provided for: (i) the 
acquisition of the assets and the assumption of the 
liabilities of Applicant by NPF in exchange for 
shares of NPF equal to the value of Applicant’s net 
assets; (ii) the pro rata distribution of such shares 
of NPF stock to shareholders of Applicant accord- 
ing to their respective interests; and (iii) the dis- 
solutions of Applicant following the consummation 
of such transactions. The application states that 
on August 18, 1978, Applicant and NPF filed an 
application for an order, pursuant to Section 17(b) 
of the Act, exempting from the provisions of Sec- 
tion 17(a) of the Act the transactions contemplated 
by the Agreement, and that such order was 
granted on October 31, 1978 (Investment Com- 
pany Act Release No. 10461). Applicant states 
that the Agreement was approved by the affirma- 
tive vote of the holders of more than a majority of 
its outstanding shares at a meeting held on Oc- 
tober 31, 1978. 


According to the application, on November 3, 
1978, (i) the Agreement became effective, and 
Applicant and NPF filed the Agreement with the 
State of Delaware, and (ii) NPF acquired the as- 
sets and assumed the liabilities of Applicant in ex- 
change for 14,460,210.809 shares of NPF with an 
aggregate value of $85,253,933.30. Applicant 
states that it has distributed such shares of NPF to 
Applicant's shareholders, who received 1.2772 
shares of NPF in exchange for each share of Ap- 
plicant. 


Applicant states that: (i) no brokerage commis- 
sions were paid in connection with the acquisition; 
(ii) it distributed its final income dividend to share- 
holders on October 27, 1978; (iii) it and NPF were 
responsible for their own expenses in connection 
with the acquisition; and (iv) its expenses in con- 
nection with the acquisition were approximately 
$50,000. According to the application, Applicant is 
not now engaged, and does not propose to en- 
gage, in any business activity other than that 
necessary to wind up its affairs. 


Section 8(f) of the Act provides, in pertinent part, 
that when the Commission, upon application, finds 
that a registered investment company has ceased 
to be an investment company, it shall so declare 
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by order and upon the taking effect of such order 
the registration of of such company under the Act 
shall ceased to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than July 23, 1979, at 5:30 
p.m., submit to the Commission in writing a re- 
quest for a hearing on the matter accompanied by 
a statement as to the nature of his interest, the 
reason for such request, and the issues, if any, of 
fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. 
A copy of such request shall be served personally 
or by mail upon Applicant at the address stated 
above. Proof of such service (by affidavit or, in 
case of an attorney-at-law, by certificate) shall be 
filed contemporaneously with the request. As pro- 
vided by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of 
the application will be issued as of course follow- 
ing said date unless the Commission thereafter 
orders a hearing upon request or upon the Com- 
mission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is or- 
dered, will receive any notices and orders issued 
in this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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Litigation Release No. 8792/June 22, 1979 


SECURITIES AND EXCHANGE COMMISSION v. 
THE STARR BROADCASTING GROUP, INC. et 
al., Civil Action No. 79-0357 (United States District 
Court for the District of Columbia.) 


The Securities and Exchange Commission 
(“Commission”) announced today that the Honor- 
able Gerhard Gesell, United States District Judge 
for the District of Columbia, issued a Final Judg- 
ment of Permanent Injunction (‘Final Judgment’) 
against Maurice L. McGill (‘McGill’), formerly a 
member of the Board of Directors of the Starr 
Broadcasting Group, Inc. (“SBG”). McGill agreed 
to the issuance of the Final Judgment without ad- 
mitting or denying the allegations of the Commis- 
sion’s Complaint. 


The Final Judgment was issued pursuant to a 
Stipulation entered into between McGill and the 
Commission, arising out of a civil injunctive action 
filed by the Commission on Feb. 7, 1979, against 
SBG, a national bank and nine individuals who 
served as SBG’s entire Board of Directors. 


The principal allegation against McGill in the 
Commission's Complaint was that, while McGill did 
not benefit from the alleged transactions and while 
he did not personally prepare the reports of SBG 
filed with the Commission, he had the responsibil- 
ity to ensure that such reports complied with appli- 
cable sections and rules of the federal securities 
laws. 


The Final Judgment enjoins McGill, while serving 
as an officer or director of any publicly-held re- 
porting company, from filing reports with the 
Commission which contravene applicable report- 
ing requirements of the Securities Exchange Act of 
1934 and from obtaining or extending credit in 
contravention of the margin rules of the Commis- 
sion and the Federal Reserve Board. This action 
with respect to McGill, including the antifraud and 
other claims as to which no relief is ordered, is 
terminated by the Final Judgment. 


Litigation in this matter will continue against de- 
fendants Mack Hannah and Norman Francis. Eight 


other defendants settled previously. Further infor- 
mation regarding the Commission's action can be 
found in Litigation Release No. 8667, dated Feb- 
ruary 7, 1979, Litigation Release No. 8702, dated 
March 26, 1979, and Litigation Release No. 8713, 
dated April 9, 1979. 


Litigation Release No. 8793/June 25, 1979 


S.E.C. v. United Technologies Corporation, et al. 
(U.S. District Court, District of Columbia, C.A. NO. 
79- 1648) 


The Securities and Exchange Commission an- 
nounced today the filing of a Complaint for injunc- 
tive, mandatory and other equitable relief against 
United Technologies Corporation (‘United’) and 
its wholly-owned subsidiary, United Technologies 
Holding Corporation in the United States District 
Court for the District of Columbia. The Complaint 
alleges that United violated the tender offer and 
beneficial ownership reporting provisions of the 
Williams Act (Sections 13(d), 14(d) and 14(e) of 
the Securities Exchange Act of 1934) in connec- 
tion with a 1978 tender offer for the common and 
$1.86 preferred stock of Carrier Corporation (‘‘Car- 
rier’). The Complaint seeks an Order that United 
correct its previous filings in connection with its 
tender offer for and acquisition of Carrier securi- 
ties, that United be enjoined from future violations 
of the tender offer and beneficial ownership re- 
porting violations of the tender offer and beneficial 
ownership reporting provisions of the Williams Act 
and make whole any tendering Carrier sharehold- 
ers injured by United’s violative conduct. 


According to the Complaint, United disclosed in a 
November 13, 1978 Offer to Purchase contained in 
a Tender Offer Statement fiied with the Commis- 
sion and distributed to the public that it was offer- 
ing to purchase up to 17 million shares of Carrier 
common at $28 per share (counting each share of 
$1.86 preferred tendered as 1.815 shares of com- 
mon and offering $50.82 per share therefor.) 


On December 7, 1978, United announced that the 
equivalent of 19,982,799 shares of common had 
been tendered, of which United would accept and 
purchase 85.07% , or 17 million, pursuant to the 
tender offer. Approximately 3 weeks later, United 
learned that, in fact, only about 19 million shares 
had been tendered, which would result in United 
purchasing, at the 85.07% proration, only about 16 
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million shares. Until discovering this shortfall, 
United had believed that it would acquire, pursuant 
to the tender offer, a majority of Carrier's voting 
securities, enabling United, under Delaware law, 
to elect its nominees to Carrier's board of directors 
unilaterally without notice to Carrier and its share- 
holders. 


Following the discovery of the shortfall, United’s 
senior executives involved with the tender offer 
discussed that the shortfall could result in United's 
acquiring fewer than 50% of Carrier’s voting secu- 
rities, thus depriving United of the ability to take 
unilateral action as the majority Carrier share- 
holder. United thereafter took several undisclosed 
actions which were contrary to the terms of the 
tender offer, including (i) purchasing or attempting 
to purchase 100% of the tendered shares, rather 
than only 85.07%, of certain shareholders; and (ii) 
accepting for purchase at the tender offer price 
certain shares tendered after the expiration of the 
tender offer. 


After also making certain open market purchases 
of Carrier's securities, United then took unilateral 
action as Carrier’s majority shareholder to place 7 
nominees on Carrier's board of directors. The 
Complaint alleges that this course of conduct vio- 
lated the tender offer antifraud provisions (Section 
14(e) of the Securities Exchange Act of 1934). 


The Complaint also alleges that United failed to 
amend its tender offer filings pursuant to Section 
14(d) of the Securities Exchange Act of 1934 and 
Rule 14d-1 thereunder promptly upon the discov- 
ery of the shortfall. According to the complaint, 
when United did amend its tender offer filings with 
the Commission, it failed to disclose, among other 
things, the purchases of more than 85.07% of 
certain tenders and the late tenders, in violation of 
Section 14(d) and Rule 14d-1. Additionally, by 
January 8, 1979, United planned to purchase ad- 
ditional shares of Carrier securities, which United 
also failed to disclose in violation of Section 14(d) 
and Rule 14d-1. 


The Complaint also alleges that, in violation of 
Section 13(d) and Rules 13d-1 and 13d-2, United 
failed promptly to report its acquisition of more 
than 5% of Carrier's securities. Additionally 
United’s filings purportedly pursuant to Section 
13(d) and Rules 13d-1 and 13d-2 are alleged to be 
violative for, among other things, failing to disclose 
United’s plans to acquire additional Carrier securi- 
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ties and failing to disclose adequately the facts 
concerning the short fall and United’s subsequent 
conduct. 





Litigation Release No. 8794/June 25, 1979 


SEC v. Western Geothermal and Power Corpora- 
tion et al. 
(District of Arizona. (Civ. 77-504-CAM) 


Leonard H. Rossen, Administrator of the Los 
Angeles Regional Office of the Securities and Ex- 
change Commission, announced that on May 23, 
1979 the Honorable Carl A. Muecke, Judge of the 
United States District Court for the District of 
Arizona, after a two-day hearing issued an order of 
preliminary injunction against Phoenix, Arizona 
resident David V. Tolle (‘Tolle’), president and 
chief executive officer of defendant Western 
Geothermal and Power Corporation (““WGP’”’). The 
order enjoins Tolle from further violations of the 
registration and anti-fraud provisions of the federal 
securities laws. WGP, located in Phoenix, Arizona, 
is registered with the Commission under Section 
12(g) of the Securities Exchange Act of 1934. 
WGP was formed in 1974 through a merger with 
Champion Silver Mining Corporation (‘“‘Cham- 
pion’). Both companies were dormant but Cham- 
pion had a class of publicly held common stock. 
The stock is listed on the Intermountain Stock Ex- 
change. Subsequently, Tolle launched an effort to 
stimulate and vitalize the company. To that end, 
additional common shares were sold to public in- 
vestors in an effort to raise working capital. Other 
securities such as fractional interests in oil and 
gas leases were sold whereby WGP would retain 
royalty interests. The company subsequently 
began purchasing various mineral and geothermal 
properties and issued common stock as payment. 
In its communications with its shareholders, WGP 
misrepresented the value of these assets as well 
as the status of many of its business ventures and 
failed to disclose that Tolle as well as the other 
directors of WGP had secretly issued themselves 
large blocks of WGP common stock. 


It was also announced that Judge Muecke on May 
23, 1978 ordered that certain equitable relief be 
provided in order to ensure against the risk of fu- 
ture violations. Without issuing an injunction 





against WGP, Judge Muecke ordered that an in- 
dependent officer be appointed to WGP, not ob- 
jectionable to the Commission, who would be 
given certain powers to enable him to serve as a 
watchdog of WGP. He will be provided all under- 
lying offering material which relate to the offer and 
sale of WGP securities and will be empowered to 
ensure that any securities of WGP offered or sold 
without registration in fact qualify under an appro- 
priate exemption from registration. If any improp- 
rieties exist, the officer will immediately notify the 
staff. The officer will also be empowered to ensure 
that all proceeds from the sale of WGP securities 
are properly used consistent with representations 
made to investors and are not misaaplied or mis- 
appropriated. The officer will also be given the 
power to ensure that all communications with 
shareholders are not misleading. 


On April 18, 1978, Judge Muecke issued an order 
of permanent injunction against Robert Cornell 
(“Cornell”) of Phoenix, Arizona, a major share- 
holder of WGP, from further violations of the reg- 
istration and anti-fraud provisions. Cornell had 
consented to the Court’s Order without admitting 
or denying the allegations in the Commission's 
complaint. Additionally, Judge Muecke issued an 
order of permanent injunction against Frank Bryan 
of Phoenix, Arizona a director of WGP on April 18, 
1978 from further violations of the registration pro- 
visions. He consented to the Order without admit- 
ting or denying the allegations in the complaint. 
Also, it was announced that on July 12, 1978, Wil- 
liam Campbell of Spokane, Washington was en- 
joined from further violations of the registration 
and anti-fraud manipulative sections for this par- 
ticipation in the conduct underlying the scheme. 
Campbell had consented to the Order without ad- 
mitting or denying the allegations in the complaint. 


In addition to issuing the various injunction orders, 
Judge Muecke also issued on May 23, 1978 Pre- 
liminary Findings of Fact and Conclusions of Law. 


In the Conclusions of Law, Judge Muecke found, 
among other things, that it is not necessary for the 
Commission to allege or prove scienter in its in- 
junctive actions based upon Section 17(a) of the 
Securities Act of 1933, citing SEC v. Coven, 581 
F.2d 1020 (2nd Cir. 1978). He further found that it 
is not necessary for the Commission to allege or 
prove scienter in its injunctive actions based upon 
Section 10(b) of the Securities Exchange Act of 
1934 and Rule 10b-5 thereunder, citing SEC v. 


Aaron, CCH, Fed. Sec. L. Rep. 496,800 (2nd Cir. 
1979). The Court also found that the commission 
of past illegal conduct is highly suggestive of the 
likelihood of future violations and that the con- 
tinued assertion by the defendants that their con- 
duct was blameless further indicates that past 
violations might recur. 


Judge Muecke issued other conclusions of law on 
October 16, 1978 in connection with defendants’ 
motion to dismiss certain counts in the Commis- 
sion’s complaint, which was denied. The Court 
found that SEC injunctive actions are intended to 
deter future violations and are designed to protect 
the public against future violations, not to punish a 
state of mind. It was also found that the public may 
be injured by negligent violations as well as reck- 
less or willful violations. And, therefore, Commis- 
sion actions seeking to enjoin violations of the 
anti-fraud provisions are not ruled by the same 
standards that govern a private suit for damages 
under those same sections. Thus an action by the 
Commission for injunctive relief may be predicated 
upon negligence; scienter is not required. The 
Court found that a defendant's state of mind is ir- 
relevant and an injunction will issue if violations 
are proven and there is a likelihood that they will 
persist. The Court also found that where deception 
or manipulation is found, Section 10(b) of the Ex- 
change Act and Rule 10b-5 thereunder as well as 
Section 17(a) of the Securities Act may be invoked 
to prevent fraud by corporate management. 


Finally, it was also announced that Judge Muecke 
also issued an order of permanent injunction (by 
default) against defendant Colony Stock Transfer 
Corporation (‘“Colony’’) of Phoenix, Arizona on 
April 3, 1979 from further violations of the anti- 
fraud provisions. Colony had made no appearance 
in the litigation and failed to oppose all motions. 
Colony is a registered transfer agent with the 
Commission. 





Litigation Release No. 8795/June 26, 1979 


SEC v. R.J. LOUIS & COMPANY, INC. ET AL. 
Civil No. 78 C 3314 (N.D. Ill.) 


William D. Goldsberry announced that a Final 
Order of Permanent Injunction by consent was is- 
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sued against Robert A. Harris (Harris), and that a 
Default Judgment and Final Judgment of Perma- 
nent Injunction was issued against Smithwall 
Panels, Inc. (Smithwall), on May 30, 1979, by 
Judge Bernard H. Decker of the U.S. District Court 
for the Northern District of Illinois. The defendant, 
Harris, consented to the order without admitting or 
denying the Commission's allegations of violations 
of the registration and anti-fraud provisions of the 
federal securities laws. 


Judge Decker specifically ordered that in con- 
ducting any future securities business, the de- 
fendants disclose the financial condition of the is- 
suer of the securities, the use of proceeds from the 
sale of such securities, the liquidity or marketabil- 
ity of such securities, the current or future value of 
such securities, any conflict of interest, and the 
risk associated with investing in such securities. 


Smithwall and Harris were sued by the Commis- 
sion in connection with their offer and sale of 
Smithwall debentures. Harris is the president, sole 
director, and sole shareholder of Smithwall. 





Litigation Release No. 8796/June 1979 
U.S. v. CHIRSTOPHER P. RECKLITIS 


Willis H. Riccio, Administrator of the Boston Re- 
gional Office of the Securities and Exchange 
Commission (‘Commission’) and the Honorable 
Edward F. Harrington, United States Attorney for 
the District of Massachusetts, announced that on 
June 22, 1979, a federal grand jury in Boston re- 
turned an eleven count indictment against Christo- 
pher P. Recklitis of Endicott Road, Boxford, Mas- 
sachusetts. 


Recklitis who had been president from 1972 to 
1975 of SCA Services, Inc. (“SCA”), a New York 
Stock Exchange company located in Boston, en- 
gaged in the business of waste haulage, was 
charged with conspiracy, wire fraud, securities 
fraud and violation of the reporting and proxy re- 
quirements of the securities laws. 


The indictment charges that Recklitis while an offi- 
cer of SCA caused cash advances of over $1.2 
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million to be made to the Carlton House Corpora- 
tion, a company he principally owned, by SCA for 
his own benefit and the benefit of Carlton and con- 
cealed such advances from the Board of Directors 
of SCA, that he deceived the auditors and stock- 
holders of SCA as to the purpose of the advances 
and that he caused the filing of false annual re- 
ports and proxy statements with the Commission. 


The indictment further charges that Recklitis en- 
gaged in fraudulent conduct in the acquisitions of 
properties in Amesbury, Massachusetts and Utica, 
New York through the use of straws and nominees 
and the subsequent resale of these properties to 
SCA for a concealed profit of almost $2.5 million. 





Litigation Release No. 8797/June 26, 1979 


U.S. v. F. GAYLORD NANCE AND RICHARD T. 
FOGLE 


William D. Goldsberry, Regional Administrator for 
the Chicago Regional Office, and Thomas Sulli- 
van, United States Attorney for the Northern Dis- 
trict of Illinois, Eastern Division, announced the in- 
dictment against F. Gaylord Nance (Nance) and 
Richard T. Fogel (Fogle) on May 22, 1979. Nance, 
Fogle, two oil companies they wholly-owned, 
Arrow Oil Corporation (Arrow), and Texoil Explo- 
ration Company (Texoil), and others were pre- 
viously enjoined from violations of the anti-fraud 
provisions of federal securities laws in September 
of 1978. SEV v. Gaylord Nance, et al. Civ. No. 78 
C 1024 (N.D. Ill.). 


Nance and Fogle were indicted for mail and bank 
fraud in connection with their activities while trust 
officers of the Continental Illinois National Bank 
and Trust Company (Continental). They were in 
charge of Continental’s Oil and Gas Mineral Sec- 
tion which invested customers’ funds in fractional 
undivided interests in oil and gas leases (mineral 
interests). Nance and Fogel were also indicted for 
operating racketeer influenced and corrupt organi- 
zations, i.e. Arrow and Texoil. 


The fourteen count indictment included allega- 
tions, among others, of Nance’s and Fogle’s: re- 
ceipt of payments and mineral interests from oil 





companies in return for their investing Continen- 
tal’s customers’ funds with such companies; mis- 
representation of the actual value of mineral inter- 
ests to Continental’s customers; sales of mineral 
interests to the Continental and Continental's 
customers at considerable profits; conversion of 
mineral interests from the Continental and its 
customers; and use of Arrow and Texoil to dis- 
guise their activities. 





Litigation Release No. 8798/June 27, 1979 


SECURITIES AND EXCHANGE COMMISSION v. 
GLADDING CORP., ET AL 


Willis H. Riccio, Administrator of the Boston Re- 
gional Office of the Securities and Exchange 
Commission, announced today that an action was 
filed in the United States District Court for the Dis- 
trict of Massachusetts seeking permanent injunc- 
tions and other equitable relief against Gladding 
Corporation (“Gladding”) and its former principal 
officers, J. Gerald Mayer and Walter E. Robb Ill. 
Simultaneously with the filing of the Commission’s 
complaint, each defendant filed a stipulation con- 
senting, without admitting or denying the allega- 
tions of the complaint, to the entry of permanent 
injunctions. Gladding is a New York corporation 
engaged in the manufacturing of recreational 
products. Its principal office is in Boston, Mas- 
sachusetts. Mayer continues to be Chairman of 
Gladding’s Board of Directors. 


The complaint alleges that the defendants made 
untrue statements of material facts, and failed to 
state necessary material facts in financial reports 
filed with the Commission and statements distrib- 
uted to the public. More specifically, the complaint 
charges Gladding, Mayer and Robb with filing 
quarterly statements for fiscal years 1974, 1975 
and 1976 which overstated assets and which 
failed to disclose materially adverse information 
concerning among other things the questionable 
collectibility of large accounts receivable and 
problems in internal accounting that adversely af- 
fected the reliability of interim financials. The com- 
plaint furthermore charges that the same mislead- 
ing information was contained in press releases 
and materials distributed to Gladding sharehold- 
ers. 





Litigation Release No. 8799/June 27, 1979 


Securities and Exchange Commission v. John 
Wagener, et al., 79 Civil 410 (N.D.N.Y.) (HGM) 


William D. Moran, Administrator of the New York 
Regional Office of the Securities and Exchange 
Commission, announced that on June 20, 1979, 
the Commission filed a complaint in the United 
States District Court for the Northern District of 
New York against John Wagener, Robert Hayes, 
Gary Grieco, General Tool and Die Company, Inc., 
First Alleghany Corporation, Financing Associates, 
Inc., Midwest Engineered Housing Corp., David C. 
Walters, Robert C. Rogers, Howard W. Wells, 
John H. Schell, and Stephen A. Hosid, seeking (a) 
to enjoin the defendants from violating Sections 
5(a), 5(c), and 17(a) of the Securities Act of 1933, 
and Section 10(b) of the Securities Exchange Act 
of 1934, and Rule 10b-5 thereunder, and (b) other 
equitable relief, including disgorgement of the pro- 
ceeds from the sale of debentures issued by the 
corporate defendants and the appointment of a 
Special Fiscal Agent to oversee disgorgement. 


The Commission's Complaint alleges that the de- 
fendants defrauded over 75 investors of more than 
$1.6 million in connection with the offer, sale, and 
delivery after sale of debentures issued by Gen- 
eral Tool, First Alleghany, Midwest Engineered 
Housing, Financing Associates, and Great Lakes 
Systems, Ltd., a bankrupt corporation located in 
Clarinda, lowa. The Commission alleges that de- 
fendants Wagener, Hayes, and Grieco were the 
primary promoters of the five issuers’ debentures, 
and that none of the issuers registered the offer or 
sale of their securities with federal securities laws. 
Finally, the Complaint alleges that Rogers, Wells, 
Hosid, and Schell to sell the debentures. All the 
defendants allegedly made or caused to be made 
numerous misrepresentations and omissions of 
material facts, concerning, among other things, (a) 
the risks of purchasing the debentures, (b) the fi- 
nancial status of the debenture issuers and (c) an 
intricate web of self-dealing involving the deben- 
ture issuers and defendants Wagener, Hayes, and 
Grieco. 


Simultaneously with the filing of the Commission's 
Complaint, defendants Grieco, Midwest En- 
gineered Housing, Wells, and Hosid consented to 
the entry of Final Judgments of Permanent Injunc- 
tion against them, without admitting or denying the 
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allegations contained in the Commission’s Com- 
plaint. The Honorable Howard G. Munson, United 
States District Judge for the Northern District of 
New York, signed the Final Judgments on June 
21, 1979, which (a) enjoined the defendants from 
violating Sections 5(a), 5(c), and 17(a) of the Ex- 
change Act of 1934 and Rule 10b-5 thereunder, 
and (b) provided for other equitable relief, includ- 
ing disgorgement and the appointment of a Spe- 
cial Fiscal Agent to oversee the ordered dis- 
gorgement. 





Litigation Release No. 8800/June 27, 1979 


UNITED STATES OF AMERICA v. ANDREW 
HAMILTON SPEER 
(CR-77-10034-01) (USDC Kans.) 


Michael J. Stewart, Administrator of the Fort Worth 
Regional Office of the Securities and Exchange 
Commission, and James P. Buchele, United 
States Attorney for the District of Kansas, have 
jointly announced that on June 4, 1979, the Hon- 
orable Wesley E. Brown, United States District 
Judge for the District of Kansas, Wichita, Kansas, 
sentenced Andrew Hamilton Speer, Wichita, Kan- 
sas, to five years custody and two years custody, 
respectively, on charges of mail fraud and over- 
valuing securities in connection with bank loans to 
which Speer had pled guilty on April 26, 1979. The 
two sentences are to run concurrently. 


The charges to which Speer pled guilty were con- 
tained in a Criminal Information comprised of two 
consolidated counts of mail fraud and over-valuing 
securities in connection with bank loans, The first 
consolidated count consists of charges contained 
in a 15-count mail fraud indictment returned 
against Speer by a federal grand jury at Wichita on 
March 15, 1977. Those charges against Speer 
arose from his operation of A. H. Speer Company 
as a bond broker in Wichita. In the mail fraud 
scheme, Speer sold industrial revenue bonds prior 
to issuance, but after collecting the money from 
the purchasers, did not underwrite and issue the 
promised bonds. Speer admitted that not only had 
he failed to maintain a special reserve bank ac- 
count for the exclusive benefit of customers, as 
required under the Commission rules, but that he 
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also converted the total sum of the funds received 
from investors to his own use and to that of A. H. 
Speer Company. A. H. Speer Company has 
undergone liquidation proceedings resulting in the 
payment of $936,115 to 117 investors. 


The second consolidated count of the Criminal In- 
formation to which Speer pled quilty included the 
charges comprising a 7-count indictment returned 
May 25, 1977, charging Speer with over-valuing 
securities for the purpose of influencing loans from 
a bank whose deposits are insured by the Federal 
Deposit Insurance Corporation. These charges 
arose from Speer’s use of municipal notes as col- 
lateral to obtain extensions of bank loans even 
though Speer knew the notes had been canceled 
by the City of Yates Center, Kansas. Additionally, 
Speer admitted having sold those notes to two 
other banks. 


For other information, see Litigation Release Nos. 
7752, 7761, 7840, and 8758. 





Litigation Release No. 8801/June 27, 1979 


SEC v. HERMIL, INC., et al. 
(M.D. Fla., Civil action No. 71-141-Civ-Orl-Y) 


Jule B. Greene, Administrator of the Atlanta Re- 
gional Office of the Securities and Exchange 
Commission, announced that on May 31, 1979 the 
Honorable George C. Young, Chief Judge, United 
States District Court for the Middle District of 
Florida, at Orlando, entered and order perma- 
nently enjoining Stewart Title of Brevard, Inc., 
Cocoa, Florida, from violations of anti-fraud provi- 
sions of the Securities Act of 1933 and the Securi- 
ties Exchange Act of 1934 in connection with of- 
fers and sales of beneficial interests in nine land 
trusts or any other securities. The defendant con- 
sented to the Court’s order without admitting or 
denying the substantive allegations in the Com- 
mission’s complaint, as amended. 


For futher information, see Litigation Releases 
Nos. 5080, 5099, 5246, 5302, 5354, 5580 and 
8565. 








ACCOUNTING SERIES RELEASE 





ACCOUNTING SERIES 
Release No. 153A/June 27, 1979 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15978/June 27, 1979 


ACCOUNTING SERIES 
Release No. 265/June 26, 1979 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15973/June 26, 1979 


ACCOUNTING SERIES 
Release No. 266/June 27, 1979 


ADMINISTRATIVE PROCEEDING 
File No. 3-5075 


In the Matter of 
JAMES M. LYNCH 


360 School Street 
Belmont, Massachusetts 02178 


ORDER DISMISSING PROCEEDING 


On the recommendation of the staff of the Com- 
mission, it is hereby ORDERED that the above 
proceedings with respect to James M. Lynch, pur- 
suant to Rule 2(e) of the Commission's Rules of 
Practice, be and they hereby are, dismissed. 


By the Commission." 


George A. Fitzsimmons 
Secretary 








SECURITIES INVESTOR PROTECTION 
ACT OF 1970 





SECURITIES INVESTOR PROTECTION ACT 
OF 1970 


Release No. 90/June 27, 1979 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15975/June 27, 1979 





1 Commissioner Karmel did not participate. 
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